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This roadmap, last updated August 10 at 5:30 p.m. U.S. Eastern, summarizes payroll-related provisions established by the federal 
government to provide relief to employers and employees in response to the coronavirus outbreak. These provisions were established by 
the Families First Coronavirus Response Act (FFCRA) enacted March 18, the Coronavirus Aid, Relief, and Economic Security (CARES) Act 
enacted March 27, many associated regulations, notices, and other implementation guidance. 

The FFCRA and the CARES Act established two federal paid leave requirements, multiple types of employment tax relief, and an ability for 
small businesses to acquire forgivable loans via the Paycheck Protection Program (PPP) to cover payroll costs. The PPP was modified by 
the Paycheck Protection Program Flexibility Act (PPPFA), enacted June 5. For comprehensive information on the payroll implications of 
Covid-19, see Bloomberg Tax & Accounting’s Coronavirus Payroll Watch.  
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Paid Leave Requirements 

Topic Treatment Sources 

Paid Sick Leave 
Related to COVID-19 
(Qualified Sick Leave 
Wages) – Requirement 
to Provide Leave  

Private-sector employers with fewer than 500 employees, and all public-sector employers, 
must provide an employee with paid sick leave related to COVID-19, also known as qualified 
sick leave wages, if one of six eligibility conditions related to the coronavirus outbreak applies 
to the employee. There is no requirement regarding minimum time performing work for an 
employee to be eligible for this paid leave.  

The leave is available to full-time employees for up to 80 hours and to part-time employees 
for the average number of hours they work, or are expected to work, over a two-week period.  

Paid sick leave related to COVID-19 must be provided from April 1, 2020, to Dec. 31, 2020, to 
qualifying employees. Hours of this leave not used in 2020 cannot be carried over into 2021. 

The six conditions for which an employee is eligible for qualified sick leave wages are those in 
which the employee cannot be at a worksite in person or telework because:  

1. A federal, state, or local quarantine or isolation order related to COVID-19 has limited 
the employee’s ability to travel; 

2. A health-care provider advised the employee to self-quarantine because of concerns 
regarding the coronavirus outbreak; 

3. The employee is experiencing symptoms associated with COVID-19 and is in the 
process of determining whether he or she has contracted the virus; 

4. The employee is caring for someone who is subject to a governmental quarantine or 
isolation order for COVID-19 or whose health-care provider advised that person to 
self-quarantine because of COVID-19; 

5. The employee needs to care for his or her child because of the closure of the child’s 
school or child-care facility, or the unavailability of a child-care provider, because of 
COVID-19 considerations (although this is separate from the similar paid public health 
emergency leave); and 

6. The employee is experiencing a situation that was specified by the Department of 
Health and Human Services as substantially similar to any of the five aforementioned 
situations 

Qualified sick leave wages are not subject to the employer portion of Social Security tax. 

Families First Coronavirus 
Response Act (Pub. L. No. 
116-127) 
 
U.S. Labor Department 
Temporary Rule                
RIN 1235-AA35 
 
U.S. Labor Department – 
Families First Coronavirus 
Response Act: FAQs 



 
 

8/10/2020 5:30 PM U.S. Eastern 

Payroll – Coronavirus Roadmap on Federal Provisions 
Paid Leave Requirements 

Paid Sick Leave 
Related to COVID-19 
(Qualified Sick Leave 
Wages) – Amount of 
Required Pay 

For the first set of three eligibility conditions (i.e., eligibility conditions 1, 2, and 3):  

 The amount of qualified sick leave wages that an employee would need to be paid per 
hour is the highest amount among the employee’s regular hourly rate of pay as 
determined under the Fair Labor Standards Act, or the federal, state, or local hourly 
minimum wage. 

 The amount of qualified sick leave wages provided to an employee cannot exceed 
$511 per day and a total of $5,110. 

For the second set of three eligibility conditions (i.e., eligibility conditions 4, 5, and 6):  

 The employee would be entitled to two-thirds of the amount of qualified sick leave 
wages to which the employee would have been entitled had eligibility conditions 1, 2, 
or 3 been applicable. 

 The amount of qualified sick leave wages provided to an employee cannot exceed 
$200 per day and a total of $2,000. 

Daily compensable hours for part-time employees with fluctuating workweeks: employers 
can use the average daily number of hours that the employee was scheduled to work, 
including hours for which the employee was on leave, during the six-month period ending on 
the start date of the period of COVID-19 sick leave. 

Families First Coronavirus 
Response Act (Pub. L. No. 
116-127) 
 
U.S. Labor Department 
Temporary Rule                
RIN 1235-AA35 
 
U.S. Labor Department – 
Families First Coronavirus 
Response Act: FAQs 

Public Health 
Emergency Leave 
(Qualified Family 
Leave) – Requirement 
to Provide Leave 

Private-sector employers with fewer than 500 employees, and all public-sector employers 
(with the exception of some federal government employers) must provide a qualifying 
employee with public health emergency leave, which consists of up to 10 days (two 
workweeks) of unpaid leave and up to 10 workweeks of paid leave. A qualifying employee is 
an employee who cannot work in person or telework because the employee needs to care for 
his or her child because of the closure of the child’s school or child-care facility, or the 
unavailability of a child-care provider, because of COVID-19 considerations.  

The paid leave component is known as qualified family leave wages. Public health emergency 
leave must be provided from April 1, 2020, to Dec. 31, 2020. Employees can substitute days 
of accrued paid leave for the two-week period of unpaid public health emergency leave. 
Employees must be provided the leave if they worked for their employer for at least 30 days. 

Qualified family leave wages are not subject to the employer portion of Social Security tax. 

Families First Coronavirus 
Response Act (Pub. L. No. 
116-127) 
 
U.S. Labor Department 
Temporary Rule                
RIN 1235-AA35 
 
U.S. Labor Department – 
Families First Coronavirus 
Response Act: FAQs 
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Public Health 
Emergency Leave 
(Qualified Family 
Leave) – Expansion of 
Covered Public-Sector 
Employers 

Although the text of the FFCRA identified that employers with fewer than 500 employees 
would be required to provide public health emergency leave without differentiating between 
private-sector employers and public-sector employers, the U.S. Labor Department established 
through Temporary Rule RIN 1235-AA35 and FAQs on the FFCRA a redefined set of public-
sector employers required to provide the leave.  

Public-sector employees generally are entitled to qualified family leave wages if they work 
“for the government of a State, the District of Columbia, a Territory or possession of the 
United States, a city, a municipality, a township, a county, a parish, or a similar entity, 
according to the department’s FAQs on the FFCRA. However, federal employees “likely are 
not entitled to expanded family and medical leave” because the FFCRA’s qualified family 
leave provisions were established through amending Title I of the Family and Medical Leave 
Act (FMLA), whereas “most Federal employees are covered instead by Title II of the FMLA. As 
a result, only some Federal employees are covered, and the vast majority are not.” 

Families First Coronavirus 
Response Act (Pub. L. No. 
116-127) 
 
U.S. Labor Department 
Temporary Rule                
RIN 1235-AA35 
 
U.S. Labor Department – 
Families First Coronavirus 
Response Act: FAQs 

Public Health 
Emergency Leave 
(Qualified Family 
Leave) – Amount of 
Required Pay 

The amount of paid leave per day generally would need to be at least two-thirds of the 
employee’s regular rate of hourly pay as defined by the Fair Labor Standards Act, multiplied 
by the number of hours the employee normally would have been scheduled to work for that 
day. 

The maximum amount payable per day to an employee would be $200 and the total amount 
payable to an employee for public health emergency leave cannot exceed $10,000.  

Daily compensable hours for employees (full-time or part-time) with fluctuating 
workweeks: employers can use the average daily number of hours that the employee was 
scheduled to work, including hours for which the employee was on leave, during the six-
month period ending on the start date of the period of COVID-19 sick leave.  

Families First Coronavirus 
Response Act (Pub. L. No. 
116-127) 
 
U.S. Labor Department 
Temporary Rule                
RIN 1235-AA35 
 
U.S. Labor Department – 
Families First Coronavirus 
Response Act: FAQs 

Returns from 
Furloughs Do Not 
Restart Period for 
Which Qualified Leave 
Must be Provided 

If an employee uses FFCRA-required sick leave, family leave, or both, the duration of such 
leave that must be provided to the employee if the employee was furloughed and then 
returns to active work with the same employer takes the duration of the leave provided 
before the furlough into account, with the employee’s entitled leave duration not treated as 
having been reset. For example, if an employee used 48 hours of qualified paid sick leave 
before being furloughed, the employee, after returning to work following the furlough, 
would, if fulfilling eligibility conditions, be entitled to up to 32 hours of the 80-hour maximum. 

U.S. Labor Department – 
Families First Coronavirus 
Response Act: FAQs 
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Ability to Consider 
Summer Camps as 
Places of Care in the 
Context of Qualified 
Leave  

For the fifth qualified sick leave wages condition and qualified family leave, a summer camp 
or other summer program can be considered as a child’s place of care for the purpose of 
determining eligibility for the leave if the child was enrolled in that camp or program before 
that summer camp or other summer program announced that its physical facilities would be 
closed because of the Covid-19 pandemic. An employee that demonstrates an intent to 
enroll a child in a summer camp or other summer program through submitting an application 
or deposit for enrollment before the announcement of the closure of its physical facilities or 
through showing that the child previously attended and still was eligible for that camp or 
program also can be eligible for these forms of qualified leave. 

U.S. Labor Department 
Field Assistance Bulletin 
No. 2020-4 

Exemption from Sick 
Leave and Public 
Health Emergency 
Leave Requirements of 
the FFCRA for 
Employers with Fewer 
Than 50 Employees 

For the fifth qualified sick leave wages condition and qualified family leave, both of which 
are with regard to an employee providing care if their child’s school or childcare location is 
closed, or their child care provider is unavailable, the FFCRA granted the Labor Department 
with authority to exempt employers with fewer than 50 employees from the requirement to 
provide this leave if granting such leave would “jeopardize the viability of the business as a 
going concern.” 

The Labor Department’s Temporary Rule RIN 1235-AA35 specified that an employer would be 
eligible for the exemption if: 

 such leave would cause the small employer’s expenses and financial obligations to 
exceed available business revenue and cause the small employer to cease operating 
at a minimal capacity; 

 the absence of the employee or employees requesting such leave would pose a 
substantial risk to the financial health or operational capacity of the small employer 
because of their specialized skills, knowledge of the business, or responsibilities; or  

 the small employer cannot find enough other workers who are able, willing, and 
qualified, and who will be available at the time and place needed, to perform the 
labor or services the employee or employees requesting leave provide, and these 
labor or services are needed for the small employer to operate at a minimal capacity.  

The employer would need to retain documentation of the facts and circumstances for denying 
leave for an employee, but would not automatically be required to send such documentation 
to the Labor Department. 

Families First Coronavirus 
Response Act (Pub. L. No. 
116-127) 
 
U.S. Labor Department 
Temporary Rule                
RIN 1235-AA35 
 
U.S. Labor Department – 
Families First Coronavirus 
Response Act: FAQs 
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Effect of Qualified 
Leave Wages on Social 
Security Taxable Wage 
Base Accumulation 

A payment of qualified leave wages can enable an employee’s 2020 compensation to reach 
the Social Security taxable wage base with respect to employee and employer obligations 
even though such wages are exempt from the employer portion of Social Security tax. 

Despite an employer not having been assessed the employer portion of Social Security tax on 
qualified leave wages that caused an employee’s compensation to reach the 2020 Social 
Security taxable wage base of $137,700, the employer would not be required to pay Social 
Security tax on any amount of regular wages paid to the employee during 2020 after the 
employee’s compensation reached the base. 

IRS – June 11, 2020 Payroll 
Monthly Teleconference  

EXAMPLE of Social 
Security Taxation 
When Qualified Leave 
Wages Enable Social 
Security Taxable Wage 
Base to be Reached 

If an employer in 2020 paid an employee regular wages of $135,000 as of June 30, short of 
the 2020 Social Security wage base of $137,700, and the employer and employee both paid 
Social Security tax on the amount of $135,000; but  

 on July 14, the employer paid the maximum of $5,110 to the employee in qualified 
sick leave wages, causing the Social Security taxable wage base of $137,700 to be 
reached through this payment, even though only the employee portion of Social 
Security tax was paid on the first $2,700 of that payment necessary to reach the wage 
base because qualified sick leave wages are exempt from the employer portion of 
Social Security tax; then  

 despite the employer portion of Social Security tax not having been assessed on the 
$2,700 amount that enabled the wage base to be reached, the taxable wage base is 
considered to have been reached for the purposes of the employee and employer 
portions of Social Security tax, and the employer therefore would not owe the 
employer portion of Social Security tax on any additional compensation paid to the 
employee in 2020 after the employee received the qualified sick-leave wages. 

IRS – June 11, 2020 Payroll 
Monthly Teleconference 
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Form W-2 Reporting of 
Amounts of Qualified 
Leave Wages Paid to 
an Employee  

Employers are required to include qualified sick leave wages and qualified family leave wages 
within the overall compensation amounts reportable on that employee’s Form W-2 in Box 1, 
Wages, tips, and other compensation; Box 3, Social Security wages (up to the Social Security 
wage base); and Box 5, Medicare wages and tips. 

Employers also are required to report amounts of qualified sick leave wages and qualified 
family leave wages separately from their inclusion in Boxes 1, 3, and 5 of Form W-2 by 
identifying three distinct types of total amounts: 

 the total amount of qualified sick leave wages paid to the employee based on the 
employee having been eligible for the payments because of qualified sick leave 
eligibility conditions 1, 2, or 3, with this total amount labeled either with the 
designation of “sick leave wages subject to the $511 per day limit” or with a similarly 
worded designation; 

 the total amount of qualified sick leave wages paid to the employee based on the 
employee having been eligible for the payments because of qualified sick leave 
eligibility conditions 4, 5, or 6, with this total amount labeled either with the 
designation of “sick leave wages subject to the $200 per day limit” or with a similarly 
worded designation; and 

 the total amount of qualified family leave wages paid to the employee, with this 
total amount labeled either with the designation of “emergency family leave wages” 
or with a similarly worded designation.  

When an employee is paid qualified leave wages that would cause one or more of these types 
of total amounts to be reported for the employee, each applicable total amount would be 
reported either within Box 14 of Form W-2 or on a separate statement.  

Employers that provide an employee with a separate statement to report these total amounts 
must, if Form W-2 is provided to employee electronically, provide the statement 
electronically and at the same time the Form W-2 is provided. When a separate statement to 
report these total amounts would be provided to an employee who is provided a paper Form 
W-2, a paper copy of the separate statement must be included with the Form W-2.  

Families First Coronavirus 
Response Act (Pub. L. No. 
116-127) 
 
IRS Notice 2020-54 
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Topic Treatment Sources 

Credits for Providing 
Qualified Sick Leave 
Wages and Qualified 
Family Leave Wages 

The FFCRA established a refundable payroll tax credit for providing qualified sick leave 
wages and a separate, but related, refundable payroll tax credit for providing qualified 
family leave wages. 

The credits may be directly applied against employer and employee portions of Social 
Security and Medicare taxes and the amount of federal income tax withheld. This 
administrative interpretation by the IRS is a permissive broadening, as per process 
simplification, from the FFCRA’s identification that these credits could be directly applied 
only against the employer portion of Social Security tax. 

For each quarter, the total credit for qualified sick leave wages applicable to that quarter, 
as is the case for the total credit for qualified family leave wages applicable to that quarter, 
is the sum of: 

 the amount of that type of qualified leave wages paid to employees during that 
quarter; 

 qualified health plan expenses incurred directly by the employer and incurred by 
employees through pretax deductions from their wages for the purpose of 
maintaining group health plan coverage for those employees when they are 
receiving that type of qualified leave wages in their periods of receipt of the leave; 
and 

 the employer portion of Medicare tax imposed on payments of that type of 
qualified leave wages. 

As with the requirement to pay qualified leave wages, these credits are available only to 
employers with fewer than 500 employees.  

These credits are available based on qualified leave wages paid from April 1 to Dec. 31, 
2020. 

These credits are not available to federal, state, or local government employers. 

Families First Coronavirus 
Response Act (Pub. L. No. 
116-127) 
 
Coronavirus Aid, Relief, and 
Economic Security Act (Pub. 
L. No. 116-136) 
 
Instructions for Form 7200 
 
IRS Notice 2020-21 
 
IRS Notice 2020-22 
 
IRS – COVID-19-Related Tax 
Credits for Required Paid 
Leave Provided by Small and 
Midsize Business FAQs 
 
Finalized Instructions for 
Revised 2020 Form 941 
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Employee Retention 
Credit – Amount and 
Availability 

The CARES Act established a refundable payroll tax credit for retaining employees and 
continuing to pay compensation to them. This credit also is known as the employee 
retention credit. 

This credit is based on qualified wages paid from March 13 to Dec. 31, 2020. 

The credit may be directly applied against employer and employee portions of Social 
Security and Medicare taxes and the amount of federal income tax withheld. This 
administrative interpretation by the IRS is a permissive broadening, as per process 
simplification, from the CARES Act’s identification that this credit could be directly applied 
only against the employer portion of Social Security tax.  

The amount of this tax credit available for a quarter generally is equal to half of the 
qualified wages that the employer paid to employees for that quarter, although only up 
to $10,000 in qualified wages paid per employee for 2020 can be taken into account for 
determining the total amount of this credit that may be acquired across the four quarters 
of 2020 (so the maximum employee retention credit per employee for 2020 is $5,000).  

The employee retention credit is not available to federal, state, or local government 
employers.  

Coronavirus Aid, Relief, and 
Economic Security Act (Pub. 
L. No. 116-136) 
 
Instructions for Form 7200 
 
IRS Notice 2020-22 
 
IRS – FAQs: Employee 
Retention Credit Under the 
CARES Act  
 
 

Employee Retention 
Credit – Business 
Suspension Condition 
and Gross Receipts 
Condition 

An employer is eligible for the employee retention credit for a quarter if the employer is 
carrying on a trade or business in 2020 and in that quarter the employer fulfilled the 
business suspension condition or the gross receipts condition.  

The business suspension condition is that the employer needed to fully or partially 
suspend its business operations for the quarter because of a governmental order issued 
in response to the coronavirus outbreak that limited commerce, travel, or the size of group 
meetings.  

The gross receipts condition is that among the four quarters of 2020, the employer is 
eligible for this payroll tax credit starting with the quarter in which the employer 
experienced a significant decline in gross receipts, i.e., its gross receipts were less than 
half of its gross receipts for the same calendar quarter in 2019, and ending with the 
quarter in which the employer’s gross receipts were more than 80% of its gross receipts 
for the same calendar quarter in 2019.  

Coronavirus Aid, Relief, and 
Economic Security Act (Pub. 
L. No. 116-136) 
 
IRS – FAQs: Employee 
Retention Credit Under the 
CARES Act  
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Employee Retention 
Credit – Definition of 
Qualified Wages 

The definition of qualified wages differs between employers that in 2019 on average had 
more than 100 employees and employers that in 2019 on average had up to 100 
employees.  

The definition of full-time employee for this purpose the same as that used in the 
Affordable Care Act provisions of I.R.C. Section 4980H (full-time equivalents factored in, on 
average 30 hours of service per week or 130 hours of service per month). 

For employers with more than 100 employees on average, qualified wages are those that 
an employer pays to an employee for a quarter even though the employee is not 
providing services because the employer fulfilled either the business suspension 
condition or the gross receipts condition, and the qualified wages paid to such an 
employee for a period during a quarter in which the employee is not performing services 
cannot exceed the amount the employee would have been paid for working during an 
equivalent duration in the 30 days immediately before that period of not providing 
services.  

For employers with up to 100 employees on average, qualified wages are those which an 
employer pays to an employee, regardless of whether the employee ceased providing 
services, while the employer fulfilled either the business suspension condition or the 
gross receipts condition.  

Qualified wages do not include qualified leave wages required to be provided under the 
FFCRA. However, qualified wages include qualified health-plan expenses of the employer 
that are expended to maintain a group health plan and that are excluded from employees’ 
gross income under I.R.C. Section 106(a).  

Coronavirus Aid, Relief, and 
Economic Security Act (Pub. 
L. No. 116-136) 
 
IRS – FAQs: Employee 
Retention Credit Under the 
CARES Act  
 

Employee Retention 
Credit – Preclusion by 
Acquiring Paycheck 
Protection Program Loan 

An employer generally cannot apply the employee retention credit against its employment 
tax liability if the employer acquires a loan through the Paycheck Protection Program, 
even if the employer did not receive forgiveness of all or part of the loan.  

However, if an employer acquired a Paycheck Protection Program loan and fully repaid the 
loan by May 18, 2020, the employer would be eligible to apply the employee retention 
credit upon its employment tax liability because in repaying the loan by that date, it would 
be treated for purposes of the credit as through it had not acquired the loan.  

Coronavirus Aid, Relief, and 
Economic Security Act (Pub. 
L. No. 116-136) 
 
SBA – FAQs: Paycheck 
Protection Program (Last 
Updated June 25, 2020) 
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Preclusion of Using 
Wages Upon Which 
Amount of a Refundable 
Payroll Tax Credit Is 
Based for Calculating 
Amounts of Other 
Credits 

An employer’s payments of qualified sick leave wages for which the employer received the 
credit for qualified sick leave wages, payments of qualified family leave wages for which 
the employer received the credit for qualified family leave wages, and payments of 
qualified wages as defined for the employee retention credit and for which the employer 
received the employee retention credit cannot also be counted toward the amount of the 
employer credit for paid family and medical leave available through I.R.C. Section 45S.  

However, if an employer provides employees with additional amounts of paid family or 
medical leave beyond amounts of qualified sick leave wages and qualified family leave 
wages that the employer is required to pay under the FFCRA, the employer may be able to 
use those additional amounts of paid family or medical leave for the Section 45S 
employer credit for paid family and medical leave as long as those additional amounts 
fulfill the Section 45S requirements for them to be counted for the credit. 

The amount of qualified sick leave wages paid to an employee cannot be used for 
calculating the amount of the credit available to that employer for providing qualified 
family leave wages or the amount of the employee retention credit. 

The amount of qualified family leave wages paid to an employee cannot be used for 
calculating the amount of the credit available to that employer for providing qualified sick 
leave wages or the amount of the employee retention credit.  

The amount of qualified wages, as defined for the employee retention credit, paid to an 
employee cannot be used for calculating the amount of the credit available to that 
employer for providing qualified sick leave wages or the amount of the credit available to 
that employer for providing qualified family leave wages. 

Families First Coronavirus 
Response Act (Pub. L. No. 
116-127) 
 
Coronavirus Aid, Relief, and 
Economic Security Act (Pub. 
L. No. 116-136) 
 
IRS – COVID-19-Related Tax 
Credits for Required Paid 
Leave Provided by Small and 
Midsize Business FAQs 
 
IRS – FAQs: Employee 
Retention Credit Under the 
CARES Act  
 

Reconciliation of 
Erroneous Refunds of 
Coronavirus-Related 
Employment Tax Credits 

While the amount by which an employer’s total of the three coronavirus-related 
employment tax credits for a quarter exceeds its share of Social Security tax for that 
quarter is refundable to the employer (after first applying the excess to satisfy liabilities for 
other types of employment taxes for that quarter), the IRS can recover amounts of these 
credits that were erroneously refunded to the employer, including amounts that were 
refunded as advances through the employer filing Form 7200. 

The IRS would treat erroneous refunded amounts of these credits as underpayments of 
the employer portion of Social Security tax for assessment and collection purposes.  

Treasury Temporary 
Regulation RIN 1545-BP89 
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Topic Treatment Sources 

Filing Form 7200 Form 7200, Advance Payment of Employer Credits Due to COVID-19, can be used to 
request advances of the portion of their combined amount of the three new refundable 
credits that would exceed their employment tax liability with respect to a quarter. 

An employer can file Form 7200 multiple times for a quarter with respect to claiming 
refundable advances based on the amounts by which their total COVID-19 payroll tax 
credit amount so far accumulated for the quarter (equivalent to the sum of the amount of 
qualified sick and family leave wages paid, qualified health expenses based on the qualified 
leave wages, the employer portion of Medicare tax on the qualified leave wages, and the 
employee retention credit) exceeds the total of their employment tax liability (the 
employer and employee portions of Social Security and Medicare taxes, plus federal 
income tax withheld) so far accumulated for the quarter.  

As an alternative to filing Form 7200, employers could forgo advances of the excess credit 
amounts and instead claim the refundable portions using Form 941 or another 
employment tax return applicable to the employer. Employers would not be required to 
use Form 7200 unless they want to acquire advance payments pertaining to the credits. 

Form 7200 with respect to credit amounts for a quarter must be filed by the last day of 
the month following that quarter. 

Unlike many other forms currently able to be filed with the IRS, the only way that the IRS 
has identified to file Form 7200 is by fax, according to the text of the form itself and its 
instructions. An employer would fax Form 7200 to 855-248-0552 to file the form.  

After July 2, 2020, an employer can request an advance refundable credit amount using 
Form 7200 only if the employer anticipates that it would be eligible for a total advance 
credit payment of at least $25 as of filing the form because the anticipated total amount 
of its three refundable employment tax credits for which it has not already requested 
advances exceeds the employment tax liability not yet factored into calculating its 
eligibility for advances. An advance of at least $25 would need to be claimed on the form. 

Families First Coronavirus 
Response Act (Pub. L. No. 
116-127) 
 
Coronavirus Aid, Relief, and 
Economic Security Act (Pub. 
L. No. 116-136) 
 
Form 7200 
 
Instructions for Form 7200 
 
IRS Notice 2020-22 
 
IRS – FAQs: Employee 
Retention Credit Under the 
CARES Act  
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Retaining Amounts of 
Employment Taxes in 
Anticipation of Credits 

Employers may retain amounts of employment taxes against which they can apply the 
three new refundable payroll tax credits instead of depositing those amounts of 
employment taxes. The taxes would be retained in anticipation of being able to use the 
credits. 

Notice 2020-22 broadened the set of employment taxes that may retained this way. The 
CARES Act identified only the employer portion of Social Security tax as able to be retained 
in anticipation of the credits. However, because of the notice and the mechanics of using 
Form 7200, employers may retain the employer and employee portions of Social Security 
and Medicare taxes and federal income tax withheld if they anticipate that these 
amounts will be offset by the credits. The total amount of employment taxes retained by 
an employer must be equal to or less than the total amount of the three new refundable 
payroll tax credits for which the employer is eligible that was not already offset by 
amounts previously retained instead of deposited. 

Employers that retain these amounts are able to do so without being assessed penalties 
under I.R.C. Section 6656. 

With regard to the total amount of the three new refundable payroll tax credits to be 
retained, employers “should retain an amount of the employment taxes equal to the 
amount of qualified sick and family leave wages (plus certain related health plan expenses 
and the employer’s share of the Medicare taxes on the qualified leave wages) and their 
employee retention credit, rather than depositing these amounts with the IRS,” according 
to the instructions for Form 7200. 

If an employer receives a PPP loan during a quarter, the employer should recognize that if 
the employer already in that quarter retained an amount of employment taxes instead of 
depositing them because the employer anticipated that it would be eligible for an 
employee retention credit amount that would offset those taxes, this would cause the 
employer to have an underpayment of those taxes for the quarter unless the employer 
then deposits for that quarter the amount of taxes it had retained in anticipation of 
claiming the employee retention credit. 

Coronavirus Aid, Relief, and 
Economic Security Act (Pub. 
L. No. 116-136) 
 
Form 7200 
 
Instructions for Form 7200 
 
IRS Notice 2020-22 
 
IRS – June 11, 2020 Payroll 
Monthly Teleconference 
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Simplification of Credit 
and Retention Processes 

The FFCRA and the CARES Act specified the employer portion of Social Security tax as the 
only employment tax, other than assessments under the Railroad Retirement Tax Act, that 
the three new refundable payroll tax credits could be directly applied against and that 
could be retained instead of deposited in anticipation of the credits.  

However, the instructions for Form 7200 expanded the set of employment taxes against 
which the credits may be directly applied, as the instructions say that the “employment 
taxes that are available for the credits include withheld federal income tax, the employee 
share of social security and Medicare taxes, and the employer share of social security and 
Medicare taxes with respect to all employees.” (I.e., from one type to five types).  

Without this simplification, the amount that the total credit exceeded the employer 
portion of Social Security tax would have needed to be applied to offset any remaining tax 
liability on the employment tax return before any refundable overpayment could be 
recognized. Instead, through expanding direct application of the credit, determining if 
there is a refundable overpayment is itself more direct.  

Notice 2020-22 likewise expanded the set of employment taxes that employers are not 
required to deposit to the aforementioned five types, as long as the total amount of 
these employment taxes not deposited on a deposit date for this purpose is equal to or 
less than the total tax credit amount available as of that deposit date in excess of amounts 
the employer already did not deposit for that quarter for this purpose. This helps the IRS 
avoid having to collect and then refund amounts that otherwise could have been retained. 

Families First Coronavirus 
Response Act (Pub. L. No. 
116-127) 
 
Coronavirus Aid, Relief, and 
Economic Security Act (Pub. 
L. No. 116-136) 
 
Form 7200 
 
Instructions for Form 7200 
 
IRS Notice 2020-22 
 

EXAMPLES With Regard 
to Using Form 7200 

If on a deposit date an employer has employment tax liability of $8,000 and so far for that 
quarter the employer has a total COVID-19 credit amount of $5,000 upon which 
employment taxes were not otherwise retained instead of deposited, the employer would 
be able to retain $5,000 of the employment taxes and would need to deposit $3,000 
($8,000-$5,000). Form 7200 would not be filed in this situation. 

If on a deposit date an employer has employment tax liability of $8,000 and so far for that 
quarter the employer has a total COVID-19 credit amount of $10,000 upon which 
employment taxes were not otherwise retained instead of deposited, the employer would 
be able to retain the $8,000 of employment taxes and could acquire an advance 
refundable tax credit payment of $2,000 ($10,000 - $8,000) using Form 7200. 

Instructions for Form 7200 
 
IRS Notice 2020-22 
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Letters to be Sent to 
Employers Pertaining to 
Delays in Processing 
Forms 7200 

Employers that have experienced processing delays of Forms 7200, Advance Payment of 
Employer Credits Due To COVID-19, are to be notified of reasons for the delays in letters 
from the Internal Revenue Service. 

Letter 6312 would notify the employer that the IRS rejected Form 7200 or changed the 
requested amount of the advance payment because of a computation error, missing 
information, or incorrect information. Employers should follow the directions in the letter, 
which is to explain the reason for the rejection, for how to either submit a new Form 7200 
or claim a credit on an applicable employment tax return. A new payment amount, if 
necessary, would be listed in the letter. 

Letter 6313 would notify the employer that written verification was needed to confirm the 
business mailing address listed on Form 7200. The IRS would not process the form or 
update the last known address until receiving the verification. A change of business 
address also can be made using Form 8822-B, Change of Address or Responsible Party–
Business. Form 7200 should not be used to notify the IRS about a change of address or 
business location. 

Form 7200 
 
IRS: Understanding Your 
Letter 6312 
 
IRS: Understanding Your 
Letter 6313 
 
IRS: About Form 8822-B, 
Change of Address or 
Responsible Party - Business 
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Topic Treatment Sources 

Ability to Defer Deposits 
of the Employer Portion 
of Social Security Tax, 
With Deferred Amounts 
Due in 2021 and 2022 

Amounts of the employer portion of Social Security tax that normally would need to be 
paid to the government with respect to the period from March 27 to Dec. 31, 2020, do 
not need to be paid according to the normally applicable deposit timeline and instead 
may be deferred under the CARES Act.  

There are two classes, a primary class and a secondary class, of deposits of the employer 
portion of Social Security tax that can be deferred. The primary class of such deposits 
includes those that without the deferral relief otherwise would have been due from March 
27 to Dec. 31, 2020. The secondary class of such deposits includes those based on wages 
paid during the fourth quarter of 2020 that even without the deferral relief otherwise 
would have been due on or after Jan. 1, 2021. The primary class was established by the 
CARES Act, and the IRS established the secondary class through administrative 
interpretation, with text regarding the secondary class released in the finalized instructions 
for the revised Form 941 (as detailed in the section on the revised form’s Line 13b).   

With regard to payment of the amount of the employer portion of Social Security tax for a 
quarter in light of the ability to defer, the IRS originally intended for payments due after 
2020 to be based on the total amount actually deferred for the quarter, with half of the 
amount actually deferred due Dec. 31, 2021, and the other half due Dec. 31, 2022. 
However, the IRS revised the payment method so that regardless of amounts actually 
deferred, half of the total amount of the employer portion of Social Security tax owed 
for a quarter of 2020 is due Dec. 31, 2021, with the other half due Dec. 31, 2022.  

Amounts of the employer portion of Social Security tax that were eligible for deferral but 
were deposited generally cannot be refunded for the purpose of retroactive deferral. 
However, an employer, in determining the amount of the employer portion of Social 
Security tax that it still may defer for a quarter, can consider amounts that it already 
deposited for the quarter with the original intention that these would be amounts of the 
employer portion of Social Security tax to instead have been amounts of another type of 
employment tax. The IRS considers deferrals of the employer portion of Social Security tax 
to be deferrals of deposits and payments, but not deferrals of liability.  

Coronavirus Aid, Relief, and 
Economic Security Act (Pub. 
L. No. 116-136) 
 
IRS – Deferral of 
Employment Tax Deposits 
and Payments Through 
December 31, 2020 
 
Finalized Version of Revised 
2020 Form 941 
 
Finalized Instructions for 
Revised 2020 Form 941 
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EXAMPLES of Paying the 
Employer Portion of 
Social Security Tax for a 
Quarter of 2020 in Light 
of the Ability to Defer 
Deposits 

As per the IRS’s revision to the method of paying the employer portion of Social Security 
tax owed for a quarter of 2020 in light of the ability to defer deposits of this tax, with half 
of the amount of this tax owed for a quarter of 2020 due Dec. 31, 2021, and the other half 
due Dec. 31, 2022, amounts of the employer portion of Social Security tax that an 
employer owes for a quarter but which it pays before Dec. 31, 2021, would be counted 
first against the amount due Dec. 31, 2021, and if that amount is fully satisfied then 
would be counted against the amount due Dec. 31, 2022. 

For example, if the total amount of an employer’s portion of Social Security tax for the 
second quarter of 2020 was $200,000, it would need to pay $100,000 of that amount by 
Dec. 31, 2021, and the other $100,000 by Dec. 31, 2022. However, if the employer paid 
$20,000 of that second-quarter liability for its portion of Social Security tax in the second 
quarter of 2020, another $20,000 of that liability in the fourth quarter of 2020, and 
$10,000 on June 30, 2021, for a total of $50,000 of its second-quarter employer portion of 
Social Security tax paid before Dec. 31, 2021, it would be required to pay $50,000 of its 
portion of Social Security tax for the second quarter of 2020 by Dec. 31, 2021 ($100,000 - 
$50,000 = $50,000), and would be required to pay the other $100,000 by Dec. 31, 2022. 

For another example, if the total amount of an employer’s portion of Social Security tax for 
the second quarter of 2020 was $300,000, it would need to pay $150,000 of that amount 
by Dec. 31, 2021, and the other $150,000 by Dec. 31, 2022. However, if the employer paid 
$200,000 of its portion of its Social Security tax for the second quarter of 2020 in that 
quarter and deferred the rest, it would not be required to pay any additional amount of 
its second-quarter portion of Social Security tax by Dec. 31, 2021, because the $200,000 it 
already paid exceeds the $150,000 due by then, and it would be able to apply the spare 
$50,000 it already paid ($200,000 - $150,000) toward the $150,000 due Dec. 31, 2022, 
with it still needing to pay $100,000 ($150,000 - $50,000) by Dec. 31, 2022.  

Coronavirus Aid, Relief, and 
Economic Security Act (Pub. 
L. No. 116-136) 
 
IRS – Deferral of 
Employment Tax Deposits 
and Payments Through 
December 31, 2020 
 
Finalized Version of Revised 
2020 Form 941 
 
Finalized Instructions for 
Revised 2020 Form 941 
 

Expansion of Deferral to 
Other Types of 
Employment Taxes Has 
Not Occurred 

While the IRS chose to expand through guidance the set of employment taxes covered by 
some FFCRA and CARES Act provisions, such as the set of employment taxes against which 
the three new refundable employment tax credits may be directly applied and the set of 
employment taxes that in anticipation of the credits may be retained, the IRS identified 
that the employer portion of Social Security tax remains the only type of employment 
tax, other than Railroad Retirement Tax Act assessments, that may be deferred. 

Coronavirus Aid, Relief, and 
Economic Security Act (Pub. 
L. No. 116-136) 
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Deferral May Occur 
Before Determining 
Amounts of Employment 
Taxes to Retain, 
Amounts By Which 
Credits Together Exceed 
Employment Taxes, and 
Refundable Amounts to 
Request as Advances 

The ability to defer the employer portion of Social Security tax is a separate form of relief 
from the ability to retain employment taxes instead of depositing them in anticipation of 
being able to use the three new refundable employment tax credits. 

As these are separate forms of relief, employers may defer amounts of the employer 
portion of Social Security tax before they determine the amounts of employment taxes 
that they will retain instead of depositing in anticipation of the credits, the amount by 
which the total of their refundable employment tax credits for a quarter of 2020 exceeds 
their total amount of employment tax due for that quarter, and the refundable amounts 
that they can request as advances using Form 7200. 

Coronavirus Aid, Relief, and 
Economic Security Act (Pub. 
L. No. 116-136) 
 
IRS – Deferral of 
Employment Tax Deposits 
and Payments Through 
December 31, 2020 

Elimination by the PPPFA 
of Deferral Being 
Precluded by Acquiring a 
Paycheck Protection 
Program Loan, Plus 
Forgiveness of the Loan 

The PPPFA, enacted June 5, 2020, eliminated a provision of the CARES Act that had caused 
an employer to be ineligible to defer paying its portion of Social Security tax if it not only 
acquired a loan through the Paycheck Protection Program but acquired forgiveness of all 
or part of the loan. Any employer that before June 5, 2020, became precluded from 
deferring its portion of Social Security tax because it acquired a Paycheck Protection 
Program loan and forgiveness of all or part of that loan no longer is subject to such 
preclusion, and instead may defer its portion of Social Security tax with respect to 
deposit deadlines through Dec. 31, 2020. 

However, because changes in the ability to defer the employer portion of Social Security 
tax do not have retroactive effect with regard to deposit deadlines that already passed, 
an employer that before June 5, 2020, was precluded from deferring its portion of Social 
Security tax because it had acquired a Paycheck Protection Program loan and acquired 
forgiveness of all or part of the loan would not be able, in light of the enactment of the 
PPPFA, to retroactively defer payments of the employer portion of Social Security tax or 
otherwise recover amounts it wanted to defer but could not with respect to deposit 
deadlines that occurred between its loss of the ability to defer and June 5, 2020. 

An employer’s preclusion of its ability to defer its portion of Social Security tax was 
applicable only for deposit deadlines before June 5, 2020, that were on or after the date 
that the employer received a decision from the lender that provided the Paycheck 
Protection Program loan that the loan was forgiven. 

Coronavirus Aid, Relief, and 
Economic Security Act (Pub. 
L. No. 116-136) 
 
Paycheck Protection 
Program Flexibility Act (Pub. 
L. No. 116-142) 
 
IRS – Deferral of 
Employment Tax Deposits 
and Payments Through 
December 31, 2020 
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Reminder Notices 
Regarding Deferred 
Deposits of the Employer 
Portion of Social Security 
Tax 

Employers choosing to defer depositing their portion of Social Security tax under 
coronavirus-relief legislation are to receive deposit reminder notices from the Internal 
Revenue Service in advance of the delayed due dates. 

The reminder notices are to be sent by the IRS one to two months in advance of the 
deferred deposit due dates in 2021 and 2022. 

IRS – Aug. 6, 2020 Payroll 
Monthly Teleconference 

Necessity of Including 
Liability Pertaining to 
Employer Portion of 
Social Security Tax for 
Form 941 Reporting, 
Determining Deposit 
Frequency 

In addition to reporting deferrals of the employer portion of Social Security tax using Line 
13b of Form 941, the employer portion of Social Security tax, even with deferrals, that 
normally would be due with respect to the period from March 27 to Dec. 31 would need 
to continue to be included in Lines 12 and 16 of Form 941 and in applicable boxes for 
Form 941’s Schedule B for semiweekly depositors, with respect to the returns reporting 
data for the period from March 27 to Dec. 31, because the deferrals are with regard to 
deposits but not liability.  

As the deferrals are with regard to deposits but not liability, an employer that deferred an 
amount still would need to include that amount when determining if it has accumulated 
at least $100,000 of employment tax liability and therefore would be required to make a 
next-day deposit. 

An employer’s determination of whether it is a semiweekly depositor or monthly 
depositor, for which semiweekly depositor status applies if more than $50,000 in 
employment tax liability required to be reported on Form 941 is accumulated by the 
employer during the applicable look-back period, likewise would include the employer 
portion of Social Security tax regardless of whether the employer defers deposits of its 
portion. 

Employment tax liabilities accumulated during the deferral period from March 27 to Dec. 
31, 2020, will affect two look-back periods: the calendar year 2021 look-back period from 
July 1, 2019, to June 30, 2020, and the calendar year 2022 look-back period from July 1, 
2020, to June 30, 2021. 

While deferred amounts of the employer portion of Social Security tax are to be reflected 
as credits on tax transcripts maintained by the IRS, the deferrals are not actually to be 
functionally treated as credits. 

IRS – Deferral of 
Employment Tax Deposits 
and Payments Through 
December 31, 2020 
 
Finalized Version of Revised 
2020 Form 941 
 
Finalized Instructions for 
Revised 2020 Form 941 
 
IRS – Aug. 6, 2020 Payroll 
Monthly Teleconference 
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Topic Treatment Sources 

Ability to Defer 
Withholding and 
Deposits of the 
Employee Portion of 
Social Security Tax 

Withholding, deposits, and payments of the employee portion of Social Security tax are to 
be deferred with respect to the period from Sept. 1 to Dec. 31, 2020, under a presidential 
memorandum signed Aug. 8 by President Donald Trump. 

This relief for employees is separate from, and in addition to, the deferral of deposits and 
payments of the employer portion of Social Security tax with respect to the period from 
March 27 to Dec. 31, 2020, authorized by the CARES Act. 

The deferral provisions pertaining to the employee portion of Social Security tax are to apply 
only to compensation paid to employees whose biweekly pretax compensation generally is 
less than $4,000. The employee portion of Medicare tax is not affected by the memorandum, 
as the memorandum specifies its applicability to the employee portion of Social Security tax 
imposed by Internal Revenue Code Section 3101(a) without also identifying applicability to 
the employee portion of Medicare tax imposed by IRC Section 3101(b). 

Presidential Memorandum 
on Deferring the Employee 
Portion of Social Security 
Tax (Released Aug. 8, 2020) 

Possibility That 
Liability Will be 
Eliminated for 
Deferred Amounts of 
the Employee Portion 
of Social Security Tax  

The deferral of the employee portion of Social Security tax currently represents a delay in 
when employees would need to pay their portion of Social Security tax with respect to the 
period from Sept. 1 to Dec. 31, 2020, and does not represent an elimination of their liability 
to pay their portion of Social Security tax for this period.  

However, the presidential memorandum identified that there is a possibility that the deferral 
of the employee portion of Social Security tax with respect to the period from Sept. 1 to Dec. 
31 will be transformed into an elimination of the liability to pay that amount.  

Section 4 of the memorandum specifies in this regard that the Treasury Department “shall 
explore avenues, including legislation, to eliminate the obligation to pay the taxes deferred 
pursuant to the implementation of this memorandum.” 

Presidential Memorandum 
on Deferring the Employee 
Portion of Social Security 
Tax (Released Aug. 8, 2020) 
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Necessity of Including 
Liability Pertaining to 
Employee Portion of 
Social Security Tax for 
Form 941 Reporting, 
Determining Deposit 
Frequency 

As it is uncertain whether the liability to pay the deferred amounts of the employee portion of 
Social Security is to eventually be eliminated, the deferrals of the employee portion of Social 
Security tax are for now, like the deferrals of the employer portion of Social Security tax, not 
to be treated as deferrals of liability. 

Therefore, for now, the employee portion of Social Security tax, even with deferrals, that 
normally would be due with respect to the period from Sept. 1 to Dec. 31 would need to 
continue to be included in Lines 12 and 16 of Form 941 and in applicable boxes for Form 
941’s Schedule B for semiweekly depositors, with respect to the returns reporting data for 
the period from Sept. 1 to Dec. 31.  

Amounts of the employee portion of Social Security tax, regardless of deferral, also would 
continue to be factored into determinations during the period from Sept. 1 to Dec. 31 of 
whether an employer must perform a next-day deposit because it accumulated employment 
tax liability of at least $100,000. 

As the deferral of the employee portion of Social Security tax represents deferral of deposits 
but not liability, an employer’s determination of whether it is a semiweekly depositor or 
monthly depositor, for which semiweekly depositor status applies if more than $50,000 in 
employment tax liability required to be reported on Form 941 is accumulated by the 
employer during the applicable look-back period, would include the employee portion of 
Social Security tax regardless of deferral of the employee portion (although, if legislation is 
enacted to eliminate liability for deferred amounts of the employee portion of Social Security 
tax, employment tax liability for the applicable look-back period would not include these 
amounts).  

Employment tax liabilities accumulated during the employee Social Security tax deferral 
period from Sept. 1 to Dec. 31, 2020, will affect the calendar year 2022 look-back period 
from July 1, 2020, to June 30, 2021. 

Presidential Memorandum 
on Deferring the Employee 
Portion of Social Security 
Tax (Released Aug. 8, 2020) 
 
Finalized Version of 
Revised 2020 Form 941 
 
Finalized Instructions for 
Revised 2020 Form 941 
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Aspects of Deferring 
the Employee Portion 
of Social Security Tax 
to be Clarified by 
Treasury Department 
Guidance 

Although the presidential memorandum that established deferrals of the employee portion of 
Social Security tax indicated that these deferrals are available with regard to compensation 
paid during the period from Sept. 1 to Dec. 31, the memorandum does not indicate that the 
employee relief would extend to deposit deadlines from Sept. 1 to Dec. 31 for assessments 
on compensation paid before that period. By contrast, deferrals of the employer portion of 
Social Security tax are available both with respect to deposit deadlines that occur within the 
period from March 27 to Dec. 31, even if those deposit deadlines are for assessments on 
compensation paid before that period, and deposit deadlines after that period but that are 
based on compensation paid during that period. 

While the CARES Act did not require employers to defer their portion of Social Security tax 
and instead merely provided them with the option to do so, Sections 1 and 2 of the 
memorandum appear to have the combined effect of requiring the deferral of the employee 
portion of Social Security tax for eligible employees. It is likely that Treasury Department 
guidance issued pursuant to Section 3 of the memorandum will clarify whether deferral of the 
employee portion of Social Security tax indeed is required. 

Although the CARES Act specified that half of the deferred employer portion of Social Security 
tax would be due Dec. 31, 2021, with the other half due Dec. 31, 2022, the memorandum did 
not specify when the deferred employee portion of Social Security tax would be due 
(although if liability for deferred amounts of the employee portion of Social Security tax is 
eliminated, there would be no due date). Instead, Section 3 of the memorandum authorizes 
the Treasury Department to issue guidance that would clarify when the deferred employee 
portion would be due. 

In light of the new line 13b that was added to Form 941, upon the release of its finalized 
revision June 19, to report deferrals of the employer portion of Social Security tax, it remains 
to be seen whether Form 941 will be further modified to accommodate reporting of 
deferrals of the employee portion of Social Security tax. 

Presidential Memorandum 
on Deferring the Employee 
Portion of Social Security 
Tax (Released Aug. 8, 2020) 
 
Finalized Version of 
Revised 2020 Form 941 
 
Finalized Instructions for 
Revised 2020 Form 941 
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Topic Treatment Sources 

Application Window for 
Acquiring a Paycheck 
Protection Program Loan 

Applications are currently being accepted for the Paycheck Protection Program (PPP). 

The Paycheck Protection Program and Health Care Enhancement Act, which was enacted 
April 24, 2020, added about $320 billion in additional funding for the program and 
therefore enabled the application window to reopen. 

The application window previously had been open from April 3 to April 16, 2020, during 
which all $349 billion in original funding for the program authorized by the CARES Act had 
been fully used.  

In the original application window from April 3 to April 16, 2020, more than 1.6 million 
loans were provided through the Paycheck Protection Program. About 4.91 million 
Paycheck Protection Program loans were issued by July 10, 2020. 

As long as funding for the program is available, loans to employers can be made through 
the Paycheck Protection Program from Feb. 15 to Aug. 8, 2020.  

Each employer eligible for a Paycheck Protection Program loan can acquire only one such 
loan. 

The Paycheck Protection Program is administered by the Small Business Administration. 

Coronavirus Aid, Relief, and 
Economic Security Act (Pub. 
L. No. 116-136) 
 
Paycheck Protection 
Program and Health Care 
Enhancement Act (Pub. L. 
No. 116-139) 
 
Paycheck Protection 
Program Flexibility Act (Pub. 
L. No. 116-142) 
 
S. 4116 (Pub. L. No. 116-
147) 
 
SBA Interim Final Rule       
RIN 3245-AH34  
 
SBA – PPP: Resources 
 
SBA – PPP Report Released 
April 16, 2020 
 
SBA – PPP Report Released 
July 10, 2020 



Payroll – Coronavirus Roadmap on Federal Provisions 
Paycheck Protection Program  

8/10/2020 5:30 PM U.S. Eastern 

Covered Period, General 
Eligibility for a Paycheck 
Protection Program Loan 

When the Paycheck Protection Program application window is open, qualifying employers 
can acquire a forgivable loan to cover payroll costs and other eligible costs they incurred 
during a specified period within the span from Feb. 15 to Dec. 31, 2020.  

The specified period during which an employer’s payroll costs and other eligible costs can 
be covered by a Paycheck Protection Program loan generally starts with the origination 
date of the loan the employer received and ends with the earlier of the date that is 24 
weeks after that origination date or Dec. 31, 2020. This period, which was established by 
the PPPFA, is a modification from the original period established by the CARES Act for 
coverage of costs, which was an eight-week period, starting with the origination date of 
the loan, within the span from Feb. 15 to June 30, 2020. 

An employer that acquired a PPP loan before the PPPFA was enacted on June 5, 2020, still 
can choose, despite the PPPFA’s modification of the generally applicable specified period, 
for its specified period during which its payroll costs and other eligible costs are covered by 
the loan to be the eight-week period starting with the origination date of the loan. 

The forgivable loan generally is available for employers with up to 500 employees.  

However, if the SBA determines that an employer operates in an industry for which the 
standard number of employees that a small business in that industry would have is more 
than 500, the employer would be eligible for a PPP loan if it has up to that number of 
employees. An employer with multiple locations and that is in the accommodation and 
food-services sector, i.e., in North American Industry Classification System Code 72, also 
may be eligible for a PPP loan if at each of its locations it has no more than 500 employees.  

The total number of employees an employer applying for a PPP loan is considered to have 
is the number of employees of the employer plus the number of employees among any 
affiliates, including foreign affiliates, that the employer is recognized to have based on 
power to control. The four types of affiliation for this purpose are affiliation with regard to 
ownership; affiliation arising under stock options, convertible securities, and agreements 
to merge; affiliation based on management in which a person, concern, or entity with 
management authority controls multiple businesses or their boards of directors; and 
affiliation based on identity of interest between close relatives with sufficiently identical 
business or economic interests. 

Coronavirus Aid, Relief, and 
Economic Security Act (Pub. 
L. No. 116-136) 
 
Paycheck Protection 
Program Flexibility Act (Pub. 
L. No. 116-142) 
 
SBA Interim Final Rule       
RIN 3245-AH34  
 
SBA Interim Final Rule       
RIN 3245-AH35  
 
SBA Interim Final Rule       
RIN 3245-AH44  
 
SBA – FAQs: Paycheck 
Protection Program (Last 
Updated June 25, 2020) 
 
SBA – Affiliation Rules 
Applicable to Paycheck 
Protection Program 
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Covered Costs and Costs 
Not Covered 

Eligible payroll costs that may be covered by the forgivable loan include the amounts of 
salaries, wages, commissions, or similar compensation; payments of cash tips or 
equivalents of such tips; payments for vacation, parental, family, medical, or sick leave; 
allowances for dismissals or separations from employment; payments, such as insurance 
premiums, that are required for providing group health care benefits, including the 
continuation of such benefits during periods of paid family, medical, or sick leave; 
retirement benefit payments; and payments of state taxes or local taxes assessed on 
compensation paid to employees. 

The forgivable loan cannot cover:  

 The amount of compensation paid to an employee “in excess of an annual salary 
of $100,000, as prorated” for the period covered by the loan, with the prorated 
amount $46,154 for a period of 24 weeks and the prorated amount $15,385 for a 
period of eight weeks. 

 The costs of Social Security and Medicare taxes, i.e., taxes imposed by Internal 
Revenue Code Chapter 21. 

 The costs of taxes assessed under the Railroad Retirement Tax Act, i.e., taxes 
imposed by I.R.C. Chapter 22. 

 Amounts of federal income tax required to be deducted at source from 
employment income paid to employees, i.e., federal income tax required to be 
deducted under I.R.C. Chapter 24. 

 Compensation paid to employees who have a principal place of residence outside 
the U.S. 

 Costs of qualified sick leave wages and qualified family leave wages. 

The forgivable loan, in addition to covering payroll costs, also can cover payments of 
interest on a mortgage obligation, rent, costs of utilities, and interest on any other debt 
obligations that were incurred before Feb. 15. All of these elements are eligible for 
forgiveness, except interest on any other debt obligations incurred before Feb. 15. 

The only industry-specific regulation that the SBA has issued regarding costs that may be 
treated as payroll costs for the purpose of PPP loans is SBA Interim Final Rule 3245-AH54, 
which addresses payroll costs pertaining to the fishing industry.     
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Amount of the PPP Loan The SBA interim final rule on the PPP rendered the calculation of the amount of the loan as 
articulated in the CARES Act into a five-step process: 

 Step 1: Aggregate gross payroll costs (before deductions of taxes) from the last 12 
months for employees whose principal place of residence is the U.S. 

 Step 2: Subtract any compensation paid to an employee in excess of an annual 
salary of $100,000 and/or (for individuals operating under a sole proprietorship or 
as an independent contractor or eligible self-employed individual) any amounts 
paid to an independent contractor or sole proprietor in excess of $100,000 per 
year. 

 Step 3: Calculate average monthly payroll costs (divide amount from Step 2 by 12). 
 Step 4: Multiply the average monthly payroll costs from Step 3 by 2.5. 
 Step 5: Add the outstanding amount of an Economic Injury Disaster Loan (EIDL) 

made between January 31, 2020, and April 3, 2020, less the amount of any 
advance under an EIDL COVID-19 loan (because it does not have to be repaid). 

In light of this five-step calculation, “For purposes of calculating ‘Average Monthly Payroll,’ 
most Applicants will use the average monthly payroll for 2019, excluding costs over 
$100,000 on an annualized basis for each employee,” according to the instructions that 
accompany SBA Form 2483.  

With regard to the EIDL amount pertaining to Step 5, this component is considered to be a 
refinancing of an SBA EIDL loan, and SBA literature distinguishes the SBA EIDL loan as 
separate and distinct from a SBA PPP loan. An EIDL loan that was not used for payroll costs 
does not affect eligibility for a PPP loan. When an EIDL loan was used for payroll costs, the 
PPP loan must be used for refinancing the EIDL loan. 

Even with the aforementioned calculations, the maximum amount of the forgivable loan 
that a qualifying employer may acquire to cover payroll costs is $10 million.  

With regard to eligibility for forgiveness, the loan principal could be fully forgiven if no 
forgiveness reduction conditions apply, and for any portion of principal not forgiven, the 
loan, if granted on or after June 5, 2020, must have at least a five-year term to maturity, 
and if granted by June 4, 2020, must have at least a two-year term to maturity. Interest of 
1% is charged on the principal even if forgiveness of the principal is acquired. 
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Modified Calculation of 
PPP Loan Amount for 
Seasonal Employers and 
New Employers 

The amount of a PPP loan that a seasonal employer or new employer can acquire is 
determined using the standard five-step calculation, except there are differences for Steps 
1 and 3 because the employer may choose to use a period shorter than 12 months for 
examining its aggregate gross payroll costs for the purpose of determining its average 
monthly payroll costs. 

With regard to Step 1, a seasonal employer has the choice of using the period that spans 
from Feb. 15 to June 30, 2019, or any 12-week period that starts and ends within the span 
from May 1 to Sept. 15, 2019. Instead of using the number 12 as the divisor for Step 3, 
the divisor would be the equivalent number of months in the period chosen by the 
employer. If the chosen period is Feb. 15 to June 30, 2019, the divisor would be 4.5. If the 
chosen period is any 12-week period that starts and ends within the span from May 1 to 
Sept. 15, 2019, the divisor would be 3. 

A new employer, i.e., one not in business from Feb. 15 to June 30, 2019, can choose to 
use the period from Jan. 1 to Feb. 29, 2020, for the Step 1 measurement of aggregate 
gross payroll costs and for Step 3 would use 2 as the divisor.  

Coronavirus Aid, Relief, and 
Economic Security Act (Pub. 
L. No. 116-136) 
 
SBA Form 2483 (Updated 
June 24, 2020)
 
Treasury Interim Final Rule      
RIN 1505-AC67  
 
SBA – FAQs: Paycheck 
Protection Program (Last 
Updated June 25, 2020) 
 

EXAMPLE With Regard to 
Calculating the Amount 
of a PPP Loan 

A year-round employer seeking to acquire a PPP loan has one-year payroll costs of $25 
million with respect to employees whose principal place of residence is the U.S. With 
regard to employees among them who are annually paid in excess of $100,000, the total 
amount of compensation in excess of the per-employee threshold is $1 million. There is an 
outstanding amount of $10,000 on an EIDL made on Feb. 20, 2020, and an EIDL advance of 
$1,000 has been made. 

This employer’s PPP loan eligibility would be calculated as follows: 

 Steps 1 to 4: $25 million - $1 million = $24 million. $24 million/12 months =         
$2 million per month. $2 million x 2.5 = $5 million.  

 Step 5: $5 million + ($10,000 - $1,000) = Total PPP loan amount of $5,009,000.  
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Applying for Acquisition 
of a PPP Loan by Filing 
SBA Form 2483 

Employers with up to 500 employees can submit SBA Form 2483, Paycheck Protection 
Program Borrower Application Form, to acquire a forgivable loan to cover payroll costs 
and other costs. The form is submitted to the SBA participating lender through which the 
employer is to acquire the loan.  

SBA Form 2483 contains numerous certifications, among which is that the applicant must 
certify that it was in operation on Feb. 15, 2020, and “had employees for whom it paid 
salaries and payroll taxes or paid independent contractors, as reported on Form(s) 1099-
MISC.” A seasonal employer that was not fully operating on Feb. 15, 2020, is treated as 
having been operating on that date if it was in operation for any period of eight weeks 
within the span from May 1 to Sept. 15, 2019, or for any period of eight weeks within the 
span from Feb. 15 to June 30, 2019.  

Household employers are ineligible for PPP loans and therefore cannot file SBA Form 2483. 
An employer also is ineligible for a PPP loan, and therefore cannot file SBA Form 2483, if 
any owner of the applicant for the loan owns at least 20% of the equity of the applicant 
and is incarcerated; is presently subject to an indictment, criminal information, 
arraignment, or other means by which formal criminal charges for a felony are brought in 
any jurisdiction; within the last five years was convicted of a felony or started to be on 
parole or probation in connection with bribery, embezzlement, fraud, or a false statement 
in an application for either a loan or federal financial assistance; or within the last year, in 
connection with any other felony, was convicted or started to be on parole or probation.  
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Threshold of $2 Million 
Pertaining to Good-Faith 
Certification of Economic 
Uncertainty 

When the total original principal amount of the Paycheck Protection Program loans that an 
employer and its affiliates, if any, acquired is up to $2 million, the employer is 
automatically deemed by the SBA to have, in good faith, completed its certification on 
SBA Form 2483 that at the time it requested its PPP loan it had economic uncertainty that 
necessitated the loan request so that the employer could support its ongoing operations. 
An employer that, together with any affiliates, acquired a total original principal amount 
via the PPP of greater than $2 million is subject to audit by the SBA with regard to whether 
the employer in good faith completed the certification regarding necessity of the loan in 
response to economic uncertainty. If the SBA determines that the employer did not have a 
sufficient basis for completing this certification, the employer would be required to repay 
its outstanding PPP loan balance and would be ineligible for PPP loan forgiveness. 

SBA Form 2483 (Updated 
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Applying for Forgiveness 
of a PPP Loan by Filing 
SBA Form 3508 

Each employer that acquires a Paycheck Protection Program loan does not automatically 
acquire forgiveness of the principal of the loan, and instead must timely submit SBA Form 
3508, Loan Forgiveness Application, to the lender from which it acquired the loan so that 
the lender can determine the percentage of principal for which forgiveness is applicable. 

An employer must file SBA Form 3508 within 10 months of the last day of the loan’s 
covered period, i.e., the period of up to 24 weeks during which the employer’s payroll 
costs and other eligible costs can be covered by the loan, for the employer to avoid having 
to pay, starting the day after the end of those 10 months, amounts of principal, interest, 
and fees that the employer would not have had to pay had it timely filed SBA Form 3508. 

SBA Form 3508 contains numerous certifications, among which is that the applicant 
employer seeking forgiveness of all or part of the loan must certify that the amounts of 
costs during the covered period for which it is seeking forgiveness are types of costs 
eligible for forgiveness and that the sought forgiveness amount accounts for applicable 
reductions in workforce or compensation that would cause forgiveness to be reduced. 

Within SBA Form 3508 are two documents, the PPP Loan Forgiveness Calculation Form 
and PPP Schedule A, that an employer must submit along with documents listed on Page 
10 of SBA Form 3508 for verifying employee compensation levels, numbers of full-time 
equivalent employees, and nonpayroll costs. Only when the employer submits all these 
documents to its lender that provided the loan can the employer acquire loan forgiveness. 

The primary purpose of the PPP Loan Forgiveness Calculation Form is to identify in Line 11, 
after accounting for amounts identified in Lines 1 to 10 of the form, the total amount of 
loan principal able to be forgiven. PPP Schedule A is used for calculating three numbers 
entered into the PPP Loan Forgiveness Calculation Form: covered payroll costs, reportable 
in Line 1; the forgiveness reduction amount attributable to reduced compensation, 
reportable in Line 5; and the forgiveness reduction quotient associated with a reduction in 
the number of full-time equivalent employees, reportable in Line 7.  

Another component in SBA Form 3508, the PPP Schedule A Worksheet, is used for 
calculating amounts included in PPP Schedule A. This worksheet does not need to be 
submitted to the lender, but must be maintained by the employer. 
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Full Eligibility for Loan 
Principal Forgiveness 
Dependent on At Least 
60% of Covered Costs 
Being Payroll Costs  

At least 60% of the costs covered by a Paycheck Protection Program loan for which an 
employer is seeking forgiveness must be payroll costs for the loan principal to be fully 
forgivable, with not more than 40% of the covered costs consisting of nonpayroll costs.  
These percentages were established by the PPPFA, which overrode the previously 
applicable requirement that at least 75% of the covered costs for which forgiveness was 
sought would need to be payroll costs for the loan principal to be fully forgivable. 
 
If less than 60% of the costs an employer incurs during the period covered by its Paycheck 
Protection Program loan are payroll costs, this would not prevent the employer from 
receiving any forgiveness of the principal of its Paycheck Protection Program loan. 
Instead, the 60% threshold limits the portion of the forgiven costs that can be nonpayroll 
costs, such that up to 40% of the amount of costs during the covered period for which the 
employer acquires forgiveness can be nonpayroll costs.  
 
References to the full-forgiveness thresholds pertaining to payroll costs and nonpayroll 
costs were incorporated within the fifth certification on SBA Form 2483 and the first 
certification on the PPP Loan Forgiveness Calculation Form within SBA Form 3508, both 
of which would need to be initialed by an employer’s authorized representative. The 
function of Line 10 of the PPP Loan Forgiveness Calculation Form is to ensure that at least 
60% of the forgiven amount of principal consists of payroll costs.  
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EXAMPLE of Calculating 
Amount of Loan Principal 
Eligible for Forgiveness 
When Less Than 60% of 
Covered Costs Were 
Payroll Costs   

An employer that acquired a Paycheck Protection Program loan of $1 million recognizes as 
of the end of the period for which its costs were covered by the loan that it spent $300,000 
of the loan on payroll costs and $700,000 of the loan on nonpayroll costs. As less than 60% 
of the loan principal was spent on payroll costs (indeed, only 30% was spent on payroll 
costs) the full amount of principal would not be eligible for forgiveness.   
 
The employer would be eligible for forgiveness of an amount of principal in which 60% of 
that amount consists of the $300,000 in payroll costs. If 60% of the amount of principal 
eligible for forgiveness equals $300,000, then the other 40% could consist of $200,000 in 
nonpayroll costs, for a maximum total amount of $500,000 of loan principal eligible for 
forgiveness. However, the eligible forgiveness amount would be reduced if the employer 
experienced a qualifying reduction in workforce or a qualifying reduction in compensation.  
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Reductions of Loan 
Forgiveness Because of 
Reductions in Workforce 
or Compensation 

Even if at least 60% of loan principal amount for which an employer is seeking forgiveness 
was expended on payroll costs, the portion of principal eligible for forgiveness could be 
reduced if the employer reduced its number of employees or reduced salaries or wages. 

The loan principal would not be fully forgiven if the employer’s average number of full-
time equivalent (FTE) employees per month during the period covered by the loan is less 
than the employer’s average number FTE employees per month during the look-back 
period that it chooses from among two options, which are the period from Feb. 15, 2019, 
to June 30, 2019, and the period from Jan. 1, 2020, to Feb. 29, 2020. An employer’s 
number of FTE employees for this purpose is calculated by adding to the total number of 
employees who worked at least 40 hours each week, i.e., truly full-time employees, either 
(1) the total number of average weekly hours worked by part-time employees divided by 
40, or (2) the result of multiplying 0.5 by their number of part-time employees. 

If the employer’s average number of FTE employees per month during the period covered 
by the loan is lower than for both look-back periods, the employer, after choosing which 
look-back period provides a more favorable result, would calculate the forgivable 
percentage of the loan principal, also known as the FTE reduction quotient, by dividing its 
average number of FTE employees per month for the period covered by the loan by its 
average number of FTE employees per month for the look-back period it chose. 

The reduction in loan forgiveness related to reducing employee compensation is based on 
the degree that compensation is reduced in excess of a threshold percentage. The loan 
amount eligible for forgiveness would be reduced by the amount of any reduction in an 
applicable employee’s total salary or wages during the period covered by the forgivable 
loan that exceeds 25% of the employee’s total salary or wages during the most recently 
completed quarter when the employee was employed before the period covered by the 
loan. An applicable employee is an employee who did not receive during any pay period in 
2019 wages or salary that if annualized would be more than $100,000.  

If both types of forgiveness reductions apply to an employer’s PPP loan, the amount of 
the loan principal eligible for forgiveness is determined by (1) subtracting the amount of 
the forgiveness reduction because of reduced compensation from the total of the 
covered payroll and nonpayroll costs to determine an interim total, and then (2) 
multiplying that interim total by the FTE reduction quotient. 
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Limitations on Reducing 
Forgiveness of an 
Employer’s PPP Loan  

An employer that experienced a decrease in its average number of full-time equivalent 
employees per month when comparing the period covered by its PPP loan to the 
employer’s chosen look-back period would not to be subject to decreased loan 
forgiveness from Feb. 15 to Dec. 31, 2020, that otherwise would have been applicable 
because of the reduction in workforce if, in good faith, it can document that: 

 it cannot rehire former employees who had worked for the employer on Feb. 15, 
2020, and is unable to hire by Dec. 31, 2020, similarly qualified employees to 
replace those former employees; or 

 it is unable to return to at least the level of business activity at which it was 
operating before Feb. 15, 2020, because it has complied with requirements or 
guidance issued from March 1 to Dec. 31, 2020, by the Department of Health and 
Human Services, the Centers for Disease Control and Prevention, or the 
Occupational Safety and Health Administration with regard to maintenance of 
standards pertaining to sanitation, social distancing, or other worker or customer 
safety requirements connected with responding to the coronavirus outbreak. 

The reduction limitation referred to in the second of the immediately preceding bullet 
points is referred to in SBA Form 3508 as FTE Reduction Safe Harbor 1. 

If the portion of an employer’s loan eligible for forgiveness would be reduced because of a 
reduction in workforce or compensation that occurred from Feb. 15 to April 26, 2020, the 
employer could avoid the reduced forgiveness if by Dec. 31, 2020 (originally June 30, 
2020, in the CARES Act), the employer hires enough employees or raises compensation to 
such an extent that had the employer had that total number of FTE employees and its 
employees had those compensation levels during the period covered by the loan, there 
would not have been a reduction in forgiveness eligibility of the loan. The part of this 
reduction limitation pertaining to increasing employment, but not the part pertaining to 
raising compensation, is referred to in SBA Form 3508 as FTE Reduction Safe Harbor 2. 

Additionally, if an employer needed to lay off an employee during the period from Feb. 15 
to April 26, 2020, but in good faith offered in writing to rehire that individual, the 
individual declined the offer, and the employer documented that response, that individual 
would not be counted for the purpose of calculating the extent to which an employer’s 
PPP loan has reduced forgiveness because of a reduction in workforce. 
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Simplified Loan 
Forgiveness Application 

A simplified version of SBA Form 3508 is available, with accompanying instructions specific 
to the simplified version. The simplified form, SBA Form 3508EZ, can according to its 
instructions be used by an employer if the employer did not reduce its number of 
employees or compensation to employees in ways that would cause the percentage of its 
Paycheck Protection Program loan principal eligible for forgiveness to be reduced. 

SBA Form 3508EZ can be used if the borrower did not reduce the annual compensation of 
any of its employees (other than employees paid at an annualized rate of more than 
$100,000 during any pay period in 2019) by more than 25% when comparing its period 
covered by a Paycheck Protection Program loan to the period from Jan. 1 to March 31, 
2020, and the borrower also either: 

 did not reduce its number of employees or the average paid hours of its 
employees from Jan. 1, 2020, to the end of the period covered by its loan; or 

 fulfilled the conditions of FTE Reduction Safe Harbor 1. 

With regard to determining the degrees to which an employer reduced its number of 
employees or the average paid hours of its employees from Jan. 1, 2020, to the end of its 
covered period, a borrower’s reductions in these regards would not be counted if, as per 
either of the following two circumstances, the reductions resulted from: 

 the borrower not being able to rehire former employees who had worked for the 
borrower on Feb. 15, 2020, with the borrower unable to hire by Dec. 31, 2020, 
similarly qualified employees to replace those former employees; or 

 an employee of the borrower being offered to have work hours restored but the 
employee declined to have these work hours restored. 

The first of these two circumstances is derived from a provision of the PPPFA that limits 
the degree to which an employer’s Paycheck Protection Program loan forgiveness 
eligibility can be reduced because of a workforce reduction. The second circumstance is 
derived from a provision of SBA Interim Final Rule Rin 3245-AH46 that similarly limited the 
degree to which loan forgiveness would be reduced because of a reduction in workforce.  
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Paying Amounts of PPP 
Loan Principal for Which  
Forgiveness was Not 
Acquired 

An employer’s payments of Paycheck Protection Program loan principal and interest are 
considered to be deferred for the 10 months after the last day of the period of up to 24 
weeks for which costs the employer incurred were covered by the loan. As such, the 
employer typically would not be required to make payments of principal or interest within 
the first 10 months of when the loan’s covered period ended. For a Paycheck Protection 
Program Loan Forgiveness Application to be considered timely submitted by an employer 
to the lender that provided the loan, it must be submitted during the 10 months following 
the covered period.  

After an employer that timely submits its loan forgiveness application to the lender that 
provided it with a Paycheck Protection Program loan, the lender has 60 days to determine 
whether the employer is eligible for the entire amount of loan principal for which it 
applied for forgiveness. The lender is required to communicate its decision to the SBA 
within this period of 60 days. After the SBA receives notification of the lender’s decision, 
the SBA has 90 days to pay to the lender an amount equal to the forgiven amount of 
principal plus interest on that principal accrued through the date of payment to the lender, 
which would relieve the employer of the obligation to pay these amounts. The lender is 
required to notify the employer of the amount of forgiven loan principal for which it 
received a payment from the SBA instead of needing to receive payment from the 
employer.  

If any amount of an employer’s Paycheck Protection Program loan principal was not 
forgiven in connection with an employer timely submitting its loan forgiveness application, 
the lender is required to notify the employer of when the employer’s first payment of 
that principal and associated interest is due.   

However, if an employer acquired a Paycheck Protection Program loan but did not timely 
submit its loan forgiveness application, the amounts of principal and interest are no 
longer considered to be deferred and the employer must start to pay the principal and 
interest, even if the employer would not have needed to pay those amounts had it timely 
submitted the application. The lender would need to inform the employer of the when 
the employer’s first payment of principal and associated interest is due. 
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Topic Treatment Sources 

Expansion to Three 
Pages 

The finalized version of the revised Form 941 was released June 19, with its new lines and 
modified components identical to those on the draft revised Form 941 released April 29. 
Finalized instructions for the revised Form 941 were released June 26. The revised Form 
941 includes 18 new lines to accommodate additional reporting requirements related to 
employment tax relief established by the FFCRA and the CARES Act. Adding these new 
lines expanded the form’s length to three pages, up from two. 

The revised form must be used starting with the second quarter of 2020 for reporting 
data related to the three new refundable employment tax credits.  

New lines were added for reporting data regarding refundable and nonrefundable portions 
of the three new employment tax credits; deferred amounts of the employer’s share of 
Social Security tax; advances received through filing Form(s) 7200; qualified wages counted 
for the employee retention credit; and qualified health plan expenses allocable to the 
credits. The procedure for filing Form 941 for the first quarter of 2020 was not changed. 

Finalized Version of Revised 
2020 Form 941 
 
Finalized Instructions for 
Revised 2020 Form 941 
 

Using Worksheet 1 
Within the Instructions 
to Calculate Amounts for 
Some of the New Lines 

The revised instructions for Form 941 contain the new Worksheet 1, Credit for Sick and 
Family Leave Wages and the Employee Retention Credit. This worksheet is used for 
determining amounts applicable to some of the new lines for the revised Form 941. 

The purpose of Step 1 is to determine an employer’s Social Security tax liability for a 
quarter and the amount of that liability that remains upon which the three new 
coronavirus-related payroll tax credits can be applied, after accounting for any applicable 
amounts of (1) the employer portion of Social Security tax included on Line 8 of Form 941 
by a third-party payer of sick pay that is not an agent of the employer and that claimed 
credits for amounts paid to its own employees, (2) the employer portion of Social Security 
tax included in a Section 3121(q) Notice and Demand, (3) the Section 3111(e) credit for 
employment of qualified veterans reported on Form 5884-C, and (4) the Section 3111(f) 
credit for research expenditures of qualified small businesses reported on Form 8974. 

Step 2 is used for determining the total combined credit amount that includes the credit 
for qualified sick leave wages and the credit for qualified family leave wages. Step 3 is used 
for determining the total amount of the employee retention credit. 

Finalized Version of Revised 
2020 Form 941 
 
Finalized Instructions for 
Revised 2020 Form 941 
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Modifications to Text or 
Procedures for 
Preexisting Lines in      
Part 1 of Form 941 

Line 1, Number of Employees: The option to indicate the number of employees who in the 
first quarter received compensation during the pay period including March 12 was 
removed, as the revised 2020 Form 941 is used starting with the second quarter of 2020. 

Line 5a, Taxable Social Security Wages: The revised instructions specify that the amount 
reportable on Line 5a includes the total qualified wages upon which the employer claimed 
the employee retention credit. Although the amount of sick pay generally is included in the 
amount reportable on Line 5a, this does not include qualified sick leave wages. Qualified 
family leave wages also are not reportable on Line 5a. Instead, qualified sick leave wages 
are reported on Line 5a(i) and qualified family leave wages are reported on Line 5a(ii). 

Line 5e (Total of Amounts Reported in Line 5 series Column 2): This total now also 
includes Column 2 amounts for the new Lines 5a(i) and 5a(ii).  

The former Line 11 has been renumbered as Line 11a and still is used for reporting the 
Qualified Small Business Payroll Tax Credit for Increasing Research Activities. If an 
amount is entered for this line, Form 8974 still must be attached. Even though Form 8974 
still refers to reporting the amount from Line 12 of that form on Line 11 of Form 941, that 
amount indeed would be reported on Line 11a of Form 941.   

Line 12 has been renamed to Total Taxes After Adjustments and Nonrefundable Credits 
and reports the result of subtracting Line 11d from Line 10, whereas this line previously 
was known as Total Taxes After Adjustments and Credits and involved subtracting Line 11 
from Line 10. Line 12 continues to generally represent total tax liability for the quarter.  

The former Line 13 has been renumbered as Line 13a and still is used for reporting the 
Total Deposits for This Quarter, Including Overpayment Applied From a Prior Quarter 
and Overpayments Applied From Form 941-X, 941-X (PR), 944-X, or 944-X (SP) Filed in 
the Current Quarter. An employer would not include in Line 13a the amount of 
employment taxes that the employer chose to retain instead of depositing because the 
amount retained was equal to or less than the total of the three new refundable 
employment tax credits for which the employer anticipated that it would be eligible. An 
employer also would not include in Line 13a any amount of the employer share of Social 
Security tax for which it chose to defer depositing of that amount to 2021 and 2022.  

Line 14, Balance Due and Line 15, Overpayment now refer to Line 13g instead of Line 13. 

Finalized Version of Revised 
2020 Form 941 
 
Finalized Instructions for 
Revised 2020 Form 941 
 



Payroll – Coronavirus Roadmap on Federal Provisions 
Revised Form 941  

8/10/2020 5:30 PM U.S. Eastern 

The New Lines in Part 1 
of Form 941 

Line 5a(i), Qualified Sick Leave Wages: This line is used for reporting the applicable 
amount of qualified sick leave wages that an employer paid to its employees during the 
reported quarter because the employer was required to provide these payments under 
the FFCRA. As qualified sick leave wages are exempt from the employer portion of Social 
Security tax, the revised form indicates 6.2% as the multiplier from Column 1 to Column 2 
instead of 12.4%.  

Line 5a(ii), Qualified Family Leave Wages: This line is used for reporting the applicable 
amount of qualified family leave wages that an employer paid to its employees during the 
reported quarter because the employer was required to provide these payments under 
the FFCRA. As qualified family leave wages are exempt from the employer portion of Social 
Security tax, the revised form indicates 6.2% as the multiplier from Column 1 to Column 2 
instead of 12.4%.  

Line 11b, Nonrefundable Portion of Credit for Qualified Sick and Family Leave Wages 
From Worksheet 1: This amount is equivalent to the amount reported in Worksheet 1’s 
Line 2j. It is essential to recognize that the distinction between the terms nonrefundable 
and refundable as used for the revised Form 941 follows the original distinction within the 
FFCRA and the CARES Act with regard to the employer portion of Social Security tax being 
the only employment tax against which the three new refundable tax credits can be 
directly applied, instead of the treatment associated with Form 7200 and Notice 2020-22, 
which together broadened the group of employment taxes against which the credits can 
be directly applied. As such, for Form 941, the nonrefundable portion for the combined 
credit for qualified sick and family leave wages reportable in Line 11b and equal to the 
amount in Worksheet 1’s Line 2j cannot be greater than the applicable employer portion 
of Social Security tax for the quarter. The amount reported in Worksheet 1’s Line 2j 
therefore is the lesser of the applicable employer portion of Social Security tax for the 
quarter as reported in Worksheet 1’s Line 1l or the combined amount of the credit for 
qualified sick and family leave wages as reported in Worksheet 1’s Line 2i (if the amount in 
Line 2i, i.e., the amount of the combined credit for qualified sick and family leave wages, 
is less than or equal to the amount in Line 1l, i.e., the applicable employer portion of 
Social Security tax, there would be no refundable portion of the combined credit for 
qualified sick and family leave wages). 

Finalized Version of Revised 
2020 Form 941 
 
Finalized Instructions for 
Revised 2020 Form 941 
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Line 11c, Nonrefundable Portion of Employee Retention Credit From Worksheet 1: This 
amount is equivalent to the amount reported in Worksheet 1’s Line 3j. For employers that 
in addition to the employee retention credit claimed either the credit for qualified sick 
leave wages or the credit for qualified family leave wages, it is essential to complete Steps 
1 and 2 of Worksheet 1 before completing Step 3 because Step 3 references amounts 
determined in Steps 1 and 2. After entering into Worksheet 1’s Line 3e the total of 
qualified wages for the employee retention credit and qualified health plan expenses 
allocable to qualified wages for the employee retention credit, this amount is multiplied  
by 50% to determine the total employee retention credit amount reportable in Worksheet 
1’s Line 3f. Then, the nonrefundable portion of the combined credit for qualified sick and 
family leave wages is subtracted from the applicable employer portion of Social Security 
tax to determine the remaining amount of the employer portion of Social Security tax up 
to which there can be a nonrefundable portion of the employee retention credit (this is 
the amount reported in Worksheet 1’s Line 3i). The amount reported in Worksheet 1’s Line 
3j consequentially is the lesser of the amount reported in Worksheet 1’s Line 3i and the 
total employee retention credit reportable in Worksheet 1’s Line 3f (If the amount in Line 
3f, the total amount of the employee retention credit, is less than the amount in Line 3i, 
i.e., the applicable employer’s share of Social Security tax minus the nonrefundable 
portion of the combined credit for qualified sick and family leave wages, there would be 
no refundable portion of the employee retention credit). 

Line 11d, Total Nonrefundable Credits: The amount entered into this line is the total of 
the amounts entered into Lines 11a, 11b, and 11c. 

Line 13b, Deferred Amount of the Employer Share of Social Security Tax: This line is used 
for reporting the amount of the employer share of Social Security tax that the employer 
chose to defer instead of depositing for the normal deposit deadlines in the reported 
quarter, with the deferred amounts due in 2021 and 2022.  

Line 13c, Refundable Portion of Credit for Qualified Sick and Family Leave Wages From 
Worksheet 1: This amount is equivalent to the amount reported in Worksheet 1’s Line 2k. 
If the amount in Worksheet 1’s Line 2i was less than or equal to the amount in Worksheet 
1’s Line 2j, i.e., the combined credit for qualified sick and family leave wages is less than or 
equal to the total amount of that combined credit that is nonrefundable, there is no 
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refundable portion and the amount entered into Worksheet 1’s Line 2k, and hence Form 
941’s Line 13c, would be 0 (the entirety of the credit being less than its nonrefundable 
portion would be mathematically anomalous, and so the actual manifestation resulting in 
reporting a refundable portion of 0 would be that the nonrefundable portion of the credit 
is equal to the total credit). However, if the amount in Worksheet 1’s Line 2i is greater than 
the amount in Worksheet 1’s Line 2j, i.e., the combined credit for qualified sick and family 
leave wages is greater than the nonrefundable portion of the credit, then there is a 
refundable amount reportable in Worksheet 1’s Line 2k, and hence in Form 941’s Line 13c.  

Line 13d, Refundable Portion of Employee Retention Credit From Worksheet 1: This 
amount equals the amount reported in Worksheet 1’s Line 3k. If the amount in Worksheet 
1’s Line 3f was less than or equal to the amount in Worksheet 1’s Line 3j, i.e., the amount 
of the employee retention credit is less than or equal to the amount of that credit that is 
nonrefundable, there is no refundable portion and the amount entered into Worksheet 1’s 
Line 3k, and hence Form 941’s Line 13d, would be 0 (the entirety of the credit being less 
than its nonrefundable portion would be mathematically anomalous, and so the actual 
manifestation resulting in reporting a refundable portion of 0 would be that the 
nonrefundable portion of the credit is equal to the total credit). However, if the amount in 
Worksheet 1’s Line 3f is greater than the amount in Worksheet 1’s Line 3j, i.e., the total 
employee retention credit is greater than its nonrefundable portion, then there is a 
refundable amount reportable in Worksheet 1’s Line 3k, and hence in Form 941’s Line 13d. 

Line 13e, Total Deposits, Deferrals, and Refundable Credits: The amount reported for this 
line is the sum of the amounts reported in Lines 13a, 13b, 13c, and 13d.  

Line 13f, Total Advances Received From Filing Form(s) 7200 for the Quarter: The amount 
reportable on this line is the total of the credit advances that the employer received 
through filing each Form 7200 that it filed for the quarter, with each form able to be filed 
only when the employer’s anticipated total amount of its three new refundable 
employment tax credits as of when it filed the form exceeded its accumulated 
employment tax liability for the quarter. For any advance an employer asked to receive for 
the quarter through filing a Form 7200 with respect to that quarter but which the 
employer did not yet receive as of filing the Form 941 for that quarter, the amount of that 
advance would not be included within the amount reportable on Line 13f.  
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Line 13g, Total Deposits, Deferrals, and Refundable Credits Less Advances: The amount 
reportable on this line results from subtracting Line 13f from Line 13e. As per calculations 
for Lines 14 and 15, Line 13g represents the total amount of employment tax paid and 
credits or other relief applicable toward fulfilling resolution of the employer’s tax liability.  

Change to Instructions 
for Part 2 of Form 941 

While there were no changes to the text of Part 2 of Form 941, the form’s instructions 
were updated with regard to Part 2 by identifying that employers must ensure that when 
reporting tax liabilities on Line 16 of Form 941 or the form’s Schedule B, they account for 
the nonrefundable portion of the combined credit for qualified leave wages and the 
nonrefundable portion of the employee retention credit in addition to accounting for the 
Section 3111(f) credit for research expenditures of qualified small businesses. 

Finalized Version of Revised 
2020 Form 941 
 
Finalized Instructions for 
Revised 2020 Form 941 
 

Modifications to Text for 
Preexisting Lines in      
Part 3 of Form 941 

Line 17 now has additional text specifying that if a filer checks the associated box 
indicating that the filer’s business has closed or stopped paying wages, the filer must 
attach an accompanying statement to the return, with details about this process available 
in the form’s instructions. This procedure already was required for filers that check this 
box, but the additional text emphasizes the requirement. The instructions for the revised 
Form 941 are unchanged from those previously in effect with regard to specifying that the 
statement needs to identify the name of the person who will retain payroll records and the 
address where they will be retained.  

Additionally, the only change to Line 18 was the replacement of “you are” with “you’re.” 

Finalized Version of Revised 
2020 Form 941 
 
Finalized Instructions for 
Revised 2020 Form 941 
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The New Lines in Part 3 
of Form 941 

Lines 19, 20, and 22 are with regard to allocable qualified health plan expenses that 
augment amounts of the three new refundable employment tax credits. The instructions 
for the revised Form 941, FAQ 31 within the IRS’s FAQs on the credits for qualified leave 
wages, and FAQ 63 within the IRS’s FAQs on the employee retention credit identify that 
qualified health plan expenses include expenses incurred by employers and pretax 
deductions from employees’ wages for maintaining group health plan coverage in 
connection with employees being paid wages for which the credits may be taken. This is an 
expansion from the definition of qualified health plan expenses in the FFCRA and the 
CARES Act, which identify qualified health plan expenses as those incurred by the 
employer for maintenance of group health plan coverage and do not identify that 
employee contributions can qualify for this purpose (the original version of the draft 
instructions for the revised Form 941 used the FFCRA and CARES Act definition).  

Line 19, Qualified Health Plan Expenses Allocable to Qualified Sick Leave Wages: The 
amount of qualified health plan expenses incurred for maintaining group health plan 
coverage for employees receiving qualified sick leave wages is reported on this line. This 
amount also is entered into Worksheet 1’s Line 2b.  

Line 20, Qualified Health Plan Expenses Allocable to Qualified Family Leave Wages: The 
amount of qualified health plan expenses incurred for maintaining group health plan 
coverage for employees receiving qualified family leave wages is reported on this line. This 
amount also is entered into Worksheet 1’s Line 2f. 

Line 21, Qualified Wages for the Employee Retention Credit: The amount of qualified 
wages factored into determining the amount of the employee retention credit for which 
the employer is eligible is reported on this line. This amount also is entered into 
Worksheet 1’s Line 3a. Line 21 does not include the qualified health plan expenses 
allocable to the qualified wages for the employee retention credit, which are reported on 
Line 22. While the second-quarter Form 941 is used for reporting qualified wages paid 
from March 13 to 31, those first-quarter qualified wages are not reported with Line 21 and 
instead are reported with Line 24. 

Line 22, Qualified Health Plan Expenses Allocable to Wages Reported on Line 21: The 
amount of qualified health plan expenses incurred for maintaining group health plan 
coverage for employees who were paid qualified wages that were factored into calculating 

Finalized Version of Revised 
2020 Form 941 
 
Finalized Instructions for 
Revised 2020 Form 941 
 
IRS – COVID-19-Related Tax 
Credits for Required Paid 
Leave Provided by Small and 
Midsize Business FAQs 
 
IRS – FAQs: Employee 
Retention Credit Under the 
CARES Act  
 
IRS – July 2, 2020 Payroll 
Monthly Teleconference 
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the employee retention credit is reported with this line, and this amount also is entered 
into Worksheet 1’s Line 3b. 

Line 23, Credit From Form 5884-C, Line 11, for This Quarter: The Section 3111(e) credit for 
employment of qualified veterans, which is reportable on Line 11 of Form 5884-C, also is 
now reportable on Line 23 of Form 941. 

Line 24, Qualified Wages Paid March 13 Through March 31, 2020, for the Employee 
Retention Credit (Use This Line Only for the Second Quarter Filing of Form 941): As the 
employee retention credit is available for qualified wages paid from March 13 to Dec. 31, 
2020, but the period from March 13 to 31 was in the first quarter and the revisions to 
Form 941 were not ready for that quarter, employers are to report data regarding 
qualified wages paid from March 13 to 31 for the employee retention credit using the 
second-quarter Form 941. This means that if the employer paid qualified wages applicable 
to the employee retention credit during the period from March 13 to 31 and in the second 
quarter of 2020, the employer would for the second-quarter Form 941 report amounts on 
Lines 21 and 24. The amount reportable for Line 24 also is entered into Worksheet 1’s Line 
3c. Line 24 does not include the qualified health plan expenses allocable to the qualified 
wages for the employee retention credit as pertains to the first quarter, which are 
reported on Line 25. 

Line 25, Qualified Health Plan Expenses Allocable to Wages Reported on Line 24 (Use 
This Line Only for the Second Quarter Filing of Form 941): The amount of qualified health 
plan expenses incurred for maintaining group health plan coverage for employees who 
were paid qualified wages that were factored into calculating the employee retention 
credit for the first quarter is reported with this line, and this amount also is entered into 
Worksheet 1’s Line 3d.    
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Procedure for Reporting 
First-Quarter Deferrals of 
the Employer Portion of 
Social Security Tax, in 
Light of the Revised 
Form 941 Not Containing 
a Line for This 
Information  

Unlike first-quarter data pertaining to the employee retention credit, there are no lines on 
the revised Form 941 pertaining to first-quarter deferrals of the employer portion of 
Social Security tax, which were available for amounts of the employer portion of Social 
Security tax that otherwise would have been deposited from March 27 to March 31, 2020.  

The absence of fields for reporting this information would cause an employer that 
deferred an amount of its portion of Social Security tax with respect to the period from 
March 27 to March 31 is to have a discrepancy between its reported liability for the first 
quarter and its deposits for that quarter. 

An employer with this discrepancy is to receive a notice from the IRS specifying the 
amount of the discrepancy and providing instructions on how the employer can 
communicate to the IRS that the discrepancy does not reflect late payment and instead 
resulted from proper deferral. 

Finalized Version of Revised 
2020 Form 941 
 
Finalized Instructions for 
Revised 2020 Form 941 
 
IRS – Deferral of 
Employment Tax Deposits 
and Payments Through 
December 31, 2020 
 
IRS – Aug. 6, 2020 Payroll 
Monthly Teleconference 

Slight Changes to Parts 4 
and 5 of Form 941 

No new lines were added to Parts 4 and 5 of Form 941, and only slight modifications were 
made to these parts.  

The rendering of the term Personal Identification Number in Part 4 was changed so that all 
letters are lowercase, with the term now rendered as personal identification number.  

As per the expansion of Form 941 to three pages from two because of the incorporation of 
18 new lines, Part 5 now identifies that the filer needs to “complete all three pages” of the 
form, compared with the reference to “both pages” in the previous wording. Also, the text 
that accompanies the self-employed checkbox within the paid preparer section of Part 5 
now, as with Line 18, uses the contraction “you’re” instead of “you are.” 

Finalized Version of Revised 
2020 Form 941 
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Revision of Form 941’s 
Schedule R and its 
Instructions 

Form 941’s Schedule R, Allocation Schedule for Aggregate Form 941 Filers, was adjusted 
to accommodate data reporting for payroll-related relief measures established by the 
FFCRA and CARES Act. The finalized version of the revised Schedule R was released June 23 
and is to be used by approved Section 3504 agents, certified professional employer 
organizations, and other approved third-party filers to report wages on behalf of their 
clients as per the process of aggregate reporting for clients. The finalized version of the 
instructions for the revised Schedule R of Form 941 was released June 26.  

The revised Schedule R is to be filed by these aggregate filers starting with the second 
quarter of 2020. 

Schedule R was revised to include information about the credit for qualified sick leave 
wages and the credit for qualified family leave wages, the employee retention credit, and 
the deferral of the employer portion of Social Security tax. Other revisions included a new 
check box for other third-party filers. The form has 25 columns, up from nine, for 
information reporting pertaining to aggregation of Form 941 data.  

Finalized Version of Revised 
Schedule R for 2020 Form 
941 
 
Finalized Instructions for 
Revised Schedule R for 2020 
Form 941 
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Update to the 
Instructions for Form 
941’s Schedule B 

Although Form 941’s Schedule B, Report of Tax Liability for Semiweekly Schedule 
Depositors, is not to be updated with regard to reporting data related to employment tax 
relief provisions of the FFCRA, the CARES Act, and associated regulations, the schedule’s 
instructions were updated with additional information on accounting for the 
nonrefundable portion of the combined credit for qualified sick leave wages and 
qualified family leave wages and the nonrefundable portion of the employee retention 
credit when determining amounts of employment tax liability reportable on Schedule B. 

The updated instructions for Schedule B, released June 26, emphasize that in addition to 
adjusting the reportable amounts of tax liability for the nonrefundable portions of the 
coronavirus-related tax credits, the reportable amounts of tax liability also must be 
adjusted for the Section 3111(f) credit for research expenditures of qualified small 
businesses reported on Form 8974, which in the January 2017 revision of the instructions, 
the most recently released version before the June 2020 version, was the only 
nonrefundable credit for which the amounts reportable in Schedule B needed to be 
adjusted. The total employment tax liability that an employer reports on Schedule B, 
which must account for adjustments pertaining to all of these nonrefundable credit 
amounts, must equal the total tax liability reported on Line 12 of Form 941. 

Finalized Update to 
Instructions for Schedule B 
of Form 941 
 

Updates Pertaining to 
Form 941 (PR) and Form 
941-SS 

Form 941 (PR), which is used with respect to employment in Puerto Rico, and Form 941-SS, 
which is used with respect to employment in American Samoa, Guam, the Northern 
Mariana Islands, and the U.S. Virgin Islands, both were revised to accord with the changes 
to the revised standard Form 941. The revised forms are to be used starting with the 
second quarter of 2020. All of the changes made to the standard Form 941 for reporting 
data regarding employment tax relief pertaining to Covid-19 were made to these forms. 
Neither form contains Lines 2 and 3 of the standard Form 941 because federal income tax 
withholding generally does not apply with regard to employment in U.S. territories.  

The finalized version of the revised Form 941 (PR) was released July 1, and the finalized 
instructions for the revised Form 941 (PR) were released July 2. The updated instructions 
for Schedule B of Form 941 (PR) were released July 2 and have the same updates as were 
incorporated into the updated instructions for Schedule B of the standard Form 941. The 
finalized version of the revised Form 941-SS was released June 22, and the finalized 
instructions for the revised Form 941-SS were released June 29. 

Finalized Version of Revised 
2020 Form 941 (PR) 
 
Finalized Instructions for 
Revised 2020 Form 941 (PR) 
 
Finalized Update to 
Instructions for Schedule B 
of Form 941 (PR) 
 
Finalized Version of Revised 
2020 Form 941-SS 
 
Finalized Instructions for 
Revised 2020 Form 941-SS  
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Revised Form 941-X The IRS on July 27 released a draft of a revision to Form 941-X, Adjusted Employer’s 
Quarterly Federal Tax Return or Claim for Refund, with the form’s updates designed to 
accommodate adjustments pertaining to the new lines on the revised Form 941 for 
reporting coronavirus-related employment tax relief. 

Form 941-X is to be expanded to five pages, up from four, with Part 3 comprising two 
pages instead of one. The changes in Part 3 include the renumbering and rewording of 
some existing lines and the addition of more than a dozen lines for coronavirus-related 
employment tax relief. The new lines, which in some cases refer to the revised 2020 Forms 
941 and 941-SS, include: 

 Line 9, qualified sick leave wages 
 Line 10, qualified family leave wages 
 Line 17, nonrefundable portion of credit for qualified sick and family leave wages 
 Line 18, nonrefundable portion of employee retention credit 
 Line 24, deferred amount of the employer share of Social Security tax 
 Line 25, refundable portion of credit for qualified sick and family leave wages 
 Line 26, refundable portion of employee retention credit 
 Line 28, qualified health plan expenses allocable to qualified sick leave wages 
 Line 29, qualified health plan expenses allocable to qualified family leave wages 
 Line 30, qualified wages for the employee retention credit 
 Line 31, qualified health plan wages reported on Form 941, Line 21 
 Line 32, credit from Form 5884-C, Line 11, for this quarter  
 Line 33, qualified wages paid March 13 to March 31, 2020, for the employee 

retention credit (use this line only to correct the second quarter 2020 filing of 
Form 941) 

 Line 34, qualified health plan expenses allocable to wages reported on Form 941, 
Line 24 (use this line only to correct the second quarter 2020 filing of Form 941) 

Draft conforming instructions for the updated Form 941-X have not been released. 

Form 941-X and its instructions last were revised in April 2017. 

Draft Revised Form 941-X 
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Limited Continued Use of 
Previous 941, 941-X 

While the revised Form 941 released June 19 generally must be used starting with the 
second quarter of 2020, there still is a limited circumstance when employers can use the 
original 2020 Form 941 for quarters of this year other than the first. During the second, 
third, or fourth quarter of 2020, if an employer does not engage in any activity that would 
result in it needing to report data for any of the 18 new lines incorporated into Form 941 
pertaining to coronavirus-related employment tax relief, it can use the original 2020 Form 
941 for that quarter, the representatives said.  

Similarly, although Form 941-X is to be updated to reflect the revised Form 941, with a 
draft of the revised Form 941-X released July 27, an employer that files a Form 941-X for 
the second, third, or fourth quarters of 2020 to make adjustments to lines other than 
those with regard to coronavirus-related employment tax relief can use the version of 
Form 941-X released in April 2017, which remains the most recently released finalized 
version, to perform those adjustments. 

However, because of considerations of process standardization and electronic 
programming, payroll professionals likely will determine that it would be more efficient, 
with regard to filing for employers whose activities did not necessitate reporting of 
coronavirus-related employment tax relief data, to nonetheless use the revised Form 941 
and revised Form 941-X for reporting data for the second, third, and fourth quarters of 
2020. 

IRS – Aug. 6, 2020 Payroll 
Monthly Teleconference 
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Topic Treatment Sources 

Extended Ability to 
Complete Interest-Free 
Adjustments of Social 
Security and Medicare 
Tax Underpayments  

Without applicability of any exceptions to the procedures identified in the Instructions for 
Form 941-X and IRS Revenue Ruling 2009-39, an employer that ascertained in the first 
quarter of 2020 that it underpaid Social Security or Medicare taxes in a previous quarter 
and therefore was required to pay the amount of the underpayment in connection with 
filing Form 941-X to correct the underpayment as misreported on a previously submitted 
Form 941 generally would have needed to have made that correction with Form 941-X 
by April 30, 2020, and paid the amount of the underpayment by the time it filed that Form 
941-X, for the correction not to have been subject to assessment of interest. 

However, Notice 2020-35 identified interest-free adjustments by employers pertaining to 
employment tax reporting errors as within a set of time-sensitive tax compliance actions 
that, if they normally would have needed to have been performed on or after March 30, 
2020, and before July 15, 2020, would be able to be validly performed by July 15, 2020.  

As April 30, 2020, is within the notice’s relief period, an employer that ascertained during 
the period from Jan. 1, 2020, to March 31, 2020, that it underpaid Social Security or 
Medicare tax and misreported that underpayment with a previously filed Form 941 can file 
Form 941-X by July 15, 2020, to correct that underpayment, and could make that 
correction without assessment of interest, failure-to-pay penalties, or failure-to-deposit 
penalties if it pays the underpayment amount by the time it files that Form 941-X.  

As an employer’s period of limitations deadline, pertaining to interest-free underpayment 
adjustments, for filing a Form 941-X is within three years of when the erroneous Form 941 
was filed, if that deadline was on or after March 30, 2020, and before July 15, 2020, the 
employer would need to file that Form 941-X by July 15, 2020. Because the IRS, with 
regard to the period of limitations for filing Forms 941-X, considers an employer’s fourth-
quarter Form 941 for a calendar year to have been filed on April 15 of the succeeding 
calendar year if timely filed, this enabled employers to file by April 15, 2020, a Form 941-X 
to correct a Form 941 filed for any quarter starting with a 2016 fourth-quarter Form 941 
that was timely filed in the first quarter of 2017, as it was treated as having been filed on 
April 15, 2017. However, under Notice 2020-35, employers have up to July 15, 2020, to 
file Forms 941-X to correct erroneous underpayments on Forms 941 for these quarters.  

IRS Notice 2020-35 
 
Instructions for Form 941-X 
 
IRS Revenue Ruling 2009-39 
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Extended Ability to 
Complete Interest-Free 
Adjustments of Social 
Security and Medicare 
Tax Overpayments 

An employer’s period of limitations deadline, pertaining to interest-free overpayment 
corrections, for filing a Form 941-X generally is referred to as being the later of within 
three years of when the erroneous Form 941 was filed or two years from the date the 
employer paid the tax reported on that Form 941, and this generally referenced deadline is 
the deadline for claiming a refund or abatement pertaining to overpayments, while the 
deadline for interest-free adjustments is the last day before only 90 days remain in the 
period of limitations.  

As such, if the last day before only 90 days remain in the period of limitations with respect 
to filing a Form 941-X in connection with correcting an overpayment was on or after 
March 30, 2020, and before July 15, 2020, the employer, if it files that Form 941-X by July 
15, 2020, would be able to still request an interest-free adjustment despite there having 
been 90 or fewer days remaining before the originally designated end of the period of 
limitations. Even though an employer that files a Form 941-X with 90 or fewer days 
remaining in a period of limitations typically would be required to indicate on Form 941-X 
that it is claiming a refund or abatement and cannot in this circumstance choose to have 
an interest-free adjustment applied, Notice 2020-35 prevents this restriction from applying 
during the relief period, although employers still could choose to claim a refund or 
abatement for Forms 941-X filed during the Notice 2020-35 relief period.  

If the last day of the period of limitations applicable to an employer’s filing of Form 941-X 
would be within the Notice 2020-35 relief period, the employer is not considered to have 
reached the end of the period of limitations for filing that Form 941-X during the Notice 
2020-35 relief period.   

Notice 2020-35 did not specifically provide relief with regard to claiming a refund or 
abatement of an overpayment using Form 941-X.  

IRS Notice 2020-35 
 
Instructions for Form 941-X 
 
IRS Revenue Ruling 2009-39 
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Adjustment Implications 
for Underpayments or 
Overpayments of 
Federal Income Tax or 
Additional Medicare Tax 
Required to Have Been 
Withheld 

As a correction of an underpayment or overpayment of federal income tax or additional 
Medicare tax that was required to have been withheld from wages generally can occur 
only if the underpayment or overpayment was ascertained in the same calendar year that 
the wages were paid and the Form 941-X filing deadline for errors ascertained in the first 
quarter of 2020 is the only generally scheduled Form 941-X filing deadline within the 
Notice 2020-35 relief period, Notice 2020-35 generally does not grant interest-free 
adjustment relief with regard to correcting underpayments or overpayments of federal 
income tax or additional Medicare tax that was required to have been withheld from 
wages. 

IRS Notice 2020-35 
 
Instructions for Form 941-X 
 
IRS Revenue Ruling 2009-39 

Electronic Filing Relief 
for Certified Professional 
Employer Organizations 

While certified professional employer organizations typically are required to electronically 
file Form 941, Form 943, and their schedules, these electronic filing requirements were 
temporarily waived by Notice 2020-35.  

Certified professional employer organizations are able to file by paper Form 941 and its 
Schedules B, D, and R instead of electronically filing these documents for the second, 
third, and fourth quarters of 2020. 

Certified professional employer organizations are able to file by paper Form 943 and its 
Schedule R instead of electronically filing these documents for calendar year 2020. 

IRS Notice 2020-35 
 
Instructions for Form 941-X 
 
IRS Revenue Ruling 2009-39 
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Topic Treatment Sources 

Temporary Expansion of 
Educational Assistance 
Programs 

The types of payments that qualify as educational assistance that may be provided to 
employees and excluded from their gross income under an educational assistance program 
conforming with I.R.C. Section 127 have been temporarily expanded by the CARES Act to 
include payments by an employer from March 28 to Dec. 31, 2020, of the principal or 
interest of qualified educational loans incurred by employees for their education.  

These payments of the principal or interest of qualified educational loans may be made 
directly to the employee or to a lender.  

While payments of an employee’s tuition expenses for the employee’s education already 
qualified as educational assistance excludable from gross income, the ability to pay an 
employee’s loan principal or interest connected with a qualified educational loan expands 
employers’ options for assisting employees with their educational expenses.  

The CARES Act did not change the generally applicable annual limit in employer-provided 
educational assistance that may be excluded from an employee’s gross income, which 
remains $5,250. A reimbursement by an employer for job-related educational expenses, 
even when the annual amount of the reimbursement exceeds $5,250, still may be treated 
as a nontaxable working condition fringe benefit.  

Coronavirus Aid, Relief, and 
Economic Security Act (Pub. 
L. No. 116-136) 
 

Temporary Suspension 
of Student Loan 
Garnishments 

When the CARES Act was enacted March 27, it established that garnishments for specified 
types of student loans no longer could occur through Sept. 30, 2020, with a retroactively 
applicable start date of March 13. Amounts of wages that did not need to be garnished in 
this manner because of this temporary relief are to be refunded by the Education 
Department.  

The specified types of student loans covered by this garnishment relief are student loans 
that are owned and held by the federal government and government agencies, such as 
Direct Loans and Federal Family Education Loans owned by the Education Department. 

The following types of loan do not qualify for the garnishment suspension: Perkins Loans 
held by an educational institution, commercially held Federal Family Education Loans, and 
nonfederal student loans owned by private entities, banks, credit unions, and schools. 

Coronavirus Aid, Relief, and 
Economic Security Act (Pub. 
L. No. 116-136) 
 
Federal Student Aid – U.S. 
Department of Education: 
Coronavirus and 
Forbearance Info for 
Students, Borrowers, and 
Parents 
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Clarification of When 
Schools are in Session to 
Determine Scope of 
Permitted Minor 
Employment During 
Covid-19 Pandemic 

A student younger than 16 years of age whose school’s physical facilities are closed 
because of the Covid-19 pandemic is nonetheless considered to be attending a school that 
is in session, for the purpose of determining the number of hours of work that the 
student may perform for an employer under federal law, if the student’s local public 
school district is requiring students to participate in virtual or distance learning. 

For each period when the public school district of a student who is younger than 16 years 
of age is not requiring students to participate in virtual or distance learning and the 
physical facilities of the student’s school are closed because of the Covid-19 pandemic, 
that student is not considered for that period to be attending a school that is in session.  

Therefore, throughout the Covid-19 pandemic, the school of a student younger than 16 is 
considered to be in session during a week if the public school district where the student 
resides requires students to participate in virtual or distance learning during at least one 
day or partial day during the week and that school is considered to be in session during a 
day if the public school district requires students to participate in virtual or distance 
learning on that day. 

While a summer school session conducted by a school in addition to its regularly scheduled 
school year generally does not constitute school hours for the purpose of applying 
employment time limitations pertaining to children younger than 16 years of age, if a 
school district establishes that there will be mandatory summer school instruction during 
Summer 2020 to offset instruction that did not occur during the regularly scheduled school 
year due to Covid-19, the period of the school’s mandatory summer school instruction 
would, for the purpose of determining employment time limitations for children younger 
than 16 years of age, be a period within which the school would be considered in session 
for a week if on any day or partial day of that week students are required to attend the 
school in person or through virtual or distance learning and the school would be in session 
for a day if students are required to attend the school on that day in person or through 
virtual or distance learning. 

U.S. Labor Department Field 
Assistance Bulletin No. 
2020-3 
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Topic Treatment Sources 

Employer Option to 
Provide Increased 
Flexibility for Cafeteria 
Plan Changes in 2020 

Employers have the option of amending one or more of their I.RC. Section 125 cafeteria 
plans to permit employees to implement mid-year changes during 2020 to their elections 
of qualified benefits under those plans for any reason, whereas an employee typically can 
implement mid-year changes to their Section 125 qualified benefits elections only for one 
of the reasons identified in Treas. Reg. Section 1.125-4, e.g., the employee has a qualifying 
change in family status, the employee has a qualifying change to the status of his or her 
employment, or there are significant changes to the cost or scope of coverage.  

The general rule remains in effect that when none of the valid reasons for a mid-year 
change in qualified benefits elections identified in an employer’s written documentation 
for its Section 125 cafeteria plan applies to an employee during a particular plan year, the 
employee’s benefits elections under that plan for that plan year generally cannot be 
revoked and needed to have been finalized before the start of that plan year.   

The types of cafeteria plan benefits for which an employer may authorize mid-year benefit 
election changes to be made in 2020 for any reason are employer-sponsored health 
coverage, health flexible spending accounts, and dependent-care assistance programs. 
The mid-year changes would need to be made on a prospective basis. 

Employers can continue to determine how many of the allowable reasons identified in 
Treas. Reg. Section 1.125-4 for mid-year changes to cafeteria plan benefits elections they 
want to authorize within their cafeteria plan documentation as reasons that their 
employees can implement mid-year benefits election changes. While employers can 
amend their cafeteria plan documentation to simply say that employees may implement 
mid-year changes during 2020 to their cafeteria plan benefits elections for any reason, 
employers do not need to permit mid-year changes in 2020 for any reason and instead can 
amend their cafeteria plan documentation to identify a set of specific reasons other than 
those identified in Treas. Reg. Section 1.125-4 that they want to authorize as additional 
reasons beyond those identified in the regulation as valid reasons that employees can 
implement mid-year changes in 2020 to cafeteria plan benefits elections.  

Employers may limit the number of times or extent in general that employees may 
implement mid-year cafeteria plan benefits election changes in 2020.  

IRS Notice 2020-29 
 
IRS Notice 2020-33 
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Permissible Extension of 
Period in Calendar Year 
2020 for Expending 2019 
Plan Year Unused Health 
FSA and Dependent Care 
Assistance Program 
Funds 

Employers can amend their Section 125 cafeteria plans to permit unused amounts that 
employees contributed to health FSAs or dependent care assistance programs in a 2019 
plan year to be used in 2020 beyond the timing restrictions in 2020 that normally would 
apply with regard to a grace period of two-and-a-half months, with the period for 
expending unused amounts contributed for the 2019 plan year extended to Dec. 31, 
2020. 

Although health FSAs generally can offer either a grace period of two-and-a-half months 
following a plan year for amounts contributed for that plan year to be used or a carryover 
of unused funds from one plan year to be used at any point in the next plan year (with the 
carryover limited to $500 effective through unused 2019 plan year funds carried over to 
the 2020 plan year and limited to $550 starting with unused 2020 plan year funds carried 
over to the 2021 plan year), but cannot offer both a grace period and a carryover, this 
extension in the period for incurring claims in calendar year 2020 with respect to 
amounts contributed for the 2019 plan year is available both to health FSAs that permit 
a grace period and health FSAs that permit a carryover.  

Employers can provide this extend period for expending in calendar year 2020 unused 
amounts contributed for the 2019 plan year with respect to health FSAs that permit a 
grace period and health FSAs that permit a carryover despite the structure of this 
extension being more similar to a grace period than a carryover.  

Unused amounts contributed to a health FSA for the 2019 plan year but that are able to 
be used within the extended grace period generally must be expended for the purpose of 
paying or reimbursing medical care expenses incurred through Dec. 31, 2020.  

Unused amounts contributed to a dependent care assistance program for the 2019 plan 
year but that are able to be used within the extended grace period generally must be 
expended for the purpose of paying or reimbursing dependent care expenses incurred 
through Dec. 31, 2020. 

IRS Notice 2020-29 
 
IRS Notice 2020-33 
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Indexing of Health FSA 
Carryover Limit Starting 
With Unused 2020 Plan 
Year Funds to be Used in 
2021 Plan Year 

Starting with funds contributed to a health FSA under a Section 125 cafeteria plan for the 
2020 plan year but that because they were unused for the 2020 plan year were permitted 
to be carried over for use throughout the 2021 plan year, the maximum permitted limit 
on the amount of unused health FSA funds from one plan year that can be carried over 
for use throughout the next plan year is annually indexed for inflation.  

The maximum limit on the amount of an employee’s unused health FSA funds contributed 
for a plan year that the employee can carry over to the next plan year is equal to 20% of 
the maximum salary reduction contribution to a health FSA permitted for the plan year 
for which the funds were contributed.  

As the maximum salary reduction contribution to a health FSA for the 2020 plan year is 
$2,750, the maximum limit of the amount of unused funds that an employee contributed 
to a health FSA for the 2020 plan year that an employer may authorize an employee to 
carry over for use throughout the 2021 plan year is 20% of $2,750, which is $550.  

Employers would need to amend their Section 125 cafeteria plan to permit employees to 
benefit from the indexing of the maximum carryover limit by specifying the plan’s revised 
authorized carryover limit in the amendment or otherwise incorporating the increase by 
reference. An amendment increasing the carryover limit applicable to unused funds from a 
plan year generally must be adopted by the last day of that plan year.  

IRS Notice 2020-29 
 
IRS Notice 2020-33 

Extended Time frame for 
Adopting 2020 Plan Year 
Amendments 

Amendments to cafeteria plans effective for the 2020 plan year with regard to providing 
employees with greater flexibility of authorized reasons for mid-year changes in 2020 to 
benefits elections, extending the period to Dec. 31, 2020, up to which employees can 
expend unused health FSA or dependent care assistance program funds from the 2019 
plan year, or increasing the health FSA carryover limit pertaining to unused funds from the 
2020 plan year can be adopted by employers not only in 2020, but up to Dec. 31, 2021.  

The extended adoption period for the 2020 plan year applies for employers as long as they 
operate their cafeteria plans in accordance with the provisions permitted by Notices 
2020-29 and 2020-33 that they chose to incorporate into their plans and inform all 
employees eligible to participate in the plans of the changes. Employers providing these 
types of relief to employees must by Dec. 31, 2021, finalize adoption of the amendments.   

IRS Notice 2020-29 
 
IRS Notice 2020-33 
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Topic Treatment Sources 

Ability for Employees to 
Exclude From Gross 
Income Leave Forgone in 
Exchange for Cash 
Donations to Assist With 
Covid-19 Response 

Employers may operate leave-based donation programs in which employees may forgo 
vacation, sick, or personal leave in exchange for donations of cash payments that 
employers would make to charities providing assistance to victims of the coronavirus 
pandemic. 

The donations would have to be paid to qualifying charitable organizations by Dec. 31, 
2020, for the amounts to be neither counted as wages nor otherwise included in 
employees’ gross income. A qualifying charitable organization is an organization 
recognized by I.R.C. Section 170(c) as an organization to which a charitable contribution 
can be provided.  

IRS Notice 2020-46 

Leave-Based Donation 
Program Implications for 
Reporting and 
Deductibility 

The qualified cash payments do not need to be included in Boxes 1, 3, or 5 of Forms W-2 
provided to employees who participated in a leave-based donation program. 

Employers may deduct the cash payments under IRC Section 162, which is with regard to 
trade or business expenses, or IRC Section 170, which deals with charitable contributions 
and gifts, if the terms of the cash payments fulfill the applicable requirements for 
deductibility under one of these sections.  

Employees would be unable to claim a charitable deduction with respect to the forgone 
leave. 

IRS Notice 2020-46 
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Availability of Covid-19 
Medical Condition Travel 
Exception to Enable 
Nonresidents to Exclude 
Up to 60 Days in U.S. 
From Substantial 
Presence Test 

Individuals who are not residents of the U.S. and who had planned to leave the U.S. during 
the period from Feb. 1 to April 1, 2020, but who were prevented from doing so because of 
the coronavirus outbreak can exclude up to 60 days of their presence in the U.S. from the 
substantial presence test so that these days of presence do not cause them to be 
considered as U.S. residents for tax purposes.  

This exception to the substantial presence test, known the Covid-19 medical condition 
travel exception, recognizes that for the substantial presence test, nonresidents generally 
would be considered as U.S. residents for a calendar year if they were present in the U.S. 
for at least 31 days of that year and there were at least 183 days among (1) the number of 
days when they were present in the U.S. during that year, (2) one-third of the number of 
days when they were present in the U.S. during the preceding year, and (3) one-sixth of 
the number of days when they were present in the U.S. during the second preceding year. 

A nonresident’s period of excludable days under the Covid-19 medical condition travel 
exception is a period of up to 60 consecutive calendar days that must start during the 
span from Feb. 1 to April 1, 2020, for which the nonresident is present in the U.S. on 
each day of the period. This period also is known as the Covid-19 emergency period. 

IRS Revenue Procedure 
2020-20 
 
FAQs: Claiming the Medical 
Condition Exception in 2020 
(Last Updated June 3, 2020) 

Eligibility to Use the 
Covid-19 Medical 
Condition Travel 
Exception 

To be eligible for the Covid-19 medical condition travel exception, a nonresident: 

 must not have been a U.S. resident as of the end of the 2019 tax year; 
 must not have been a lawful permanent resident of the U.S. at any point in 2020; 
 must have been in the U.S. during each day of the Covid-19 emergency period for 

which the individual claimed the Covid-19 medical condition travel exception; and 
 must not, because of presence in the U.S. outside the Covid-19 emergency period, 

be considered a U.S. resident for tax purposes under the substantial presence test.  

A nonresident also must have had a qualifying emergency travel disruption to use the 
Covid-19 medical condition travel exception. A qualifying emergency travel disruption is 
one for which a nonresident intended to leave the U.S. but could not leave at the start of 
their Covid-19 emergency period because of government orders or transportation industry 
decisions, or because even if they had access to means of travel they felt unsafe traveling.  

IRS Revenue Procedure 
2020-20 
 
FAQs: Claiming the Medical 
Condition Exception in 2020 
(Last Updated June 3, 2020) 
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Ability to Use the 30-Day 
Medical Condition 
Exception  

Nonresident aliens who are eligible to use the Covid-19 medical condition travel exception 
also are able to use a separate exception to the substantial presence test that is available 
under IRC Section 7701(b), the similarly named, yet distinct, medical condition exception.  

Under the medical condition exception, a nonresident alien who personally experienced a 
medical condition preventing them from leaving the U.S. despite their intention to have 
left can exclude up to 30 consecutive days of their presence in the U.S. because of that 
medical condition from being counted for the substantial presence test. 

As the Covid-19 medical condition travel exception is considered to be for a medical 
condition for the purpose of enabling up to 60 days not to be counted for the substantial 
presence test, a nonresident claiming both that exception and the medical condition 
exception of up to 30 days would need to separately identify the medical condition for 
which the nonresident is claiming the 30-day medical condition exception.   

IRS Revenue Procedure 
2020-20 
 
FAQs: Claiming the Medical 
Condition Exception in 2020 
(Last Updated June 3, 2020) 

Claiming the Exceptions 
to Avoid Tax Residency 
Status Via Substantial 
Presence Test 

An employer that arranged with its employees who are not residents of the U.S. that as 
part of their international employment the employer will fulfill the employees’ U.S. tax 
reporting requirements must recognize that claiming the exceptions is differentiated 
based on whether Form 1040-NR is required to be filed for a nonresident for 2020.  

If Form 1040-NR is required to be filed for a nonresident, the employer would report the 
applicability of the Covid-19 medical condition travel exception or 30-day medical 
condition exception by attaching Form 8843 to the Form 1040-NR. When both exceptions 
are claimed, a single Form 8843 would be used to claim them and Line 17a would indicate 
“Condition 1: Covid-19 Medical Condition Travel Exception” then “Condition 2: 30-Day 
Medical Condition,” and then describe in detail the bases for claiming the exceptions. 
Form 8843’s Line 18, Physician’s Statement, does not need to be completed for 2020 with 
regard to either of these exceptions. However, the employer must retain documentation 
substantiating a nonresident employee’s eligibility for the exceptions, including details on 
inability to depart the U.S. and the length of the period of each medical condition.   

If Form 1040-NR is not required to be filed for a nonresident, Form 8843 still would need 
to be filed for claiming the 30-day medical condition exception. However, Form 8843 
would not need to be filed for claiming the Covid-19 medical condition travel exception, 
although the employer would need to retain documentation supporting the exception.  

IRS Revenue Procedure 
2020-20 
 
FAQs: Claiming the Medical 
Condition Exception in 2020 
(Last Updated June 3, 2020) 
 
IRS: About Form 1040-NR 
 
IRS: About Form 8843 
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Excluding the Period of 
Up to 60 Days From the 
Total Period of U.S. 
Presence for 
Determining if Double 
Taxation Avoidance 
Applies Under a Treaty 

The period of up to 60 days starting during the span from Feb. 1 to April 1, 2020, in which a 
nonresident employee who had intended to leave the U.S. was unable to leave the U.S. 
because of travel restrictions or because the nonresident felt unsafe to travel can be 
excluded from the number of days that the nonresident is considered to have been in the 
U.S. for the purpose of determining whether the nonresident, if their country of 
residence is one that has a double taxation agreement (income tax treaty) in effect with 
the U.S., avoids double taxation under the treaty because the nonresident did not spend a 
sufficient number of days in the U.S. (usually more than 183 days) during a 12-month 
period (typically defined as a tax year, a calendar year, or a 12-month period in general) to 
permit income taxation by both the U.S. and their country of residence for that 12-month 
period.  

A nonresident employee can provide their employer with Form 8233 to claim that they are 
exempt from U.S. federal income tax withholding on their employment income during a 
12-month period because, when excluding the period of up to 60 days in which they did 
not leave the U.S. because of Covid-19, they were not present for more than the maximum 
number of days during the 12-month period as specified in the double taxation agreement 
between their country of residency and the U.S. that if exceeded would cause their income 
to be subject to income taxation by both countries. 

The nonresident employee would write on Line 14 of Form 8233 “Covid-19 Medical 
Condition Travel Exception” and would specify the start and end dates of the period of 
up to 60 days during which the employee remained in the U.S. instead of traveling because 
of the coronavirus outbreak.  

If a nonresident employee who stayed in the U.S. instead of leaving because of the 
coronavirus outbreak already has their employment income treated as exempt from 
federal income tax withholding for a 12-month period because the nonresident employee 
previously filed a Form 8233 for that 12-month period for which the details that the 
employee included on the form would continue to enable that employee to be exempt 
from withholding, the employee would not need to file an additional Form 8233. 

IRS Revenue Procedure 
2020-20 
 
IRS: Tax Treaties 
 
IRS: About Form 8233 
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Ability to Count Toward 
the Bona Fide Residence 
Test or the Physical 
Presence Test Days an 
Expatriate Would Have 
Been Outside the U.S. 
Had the Coronavirus 
Outbreak Not Occurred  

An expatriate employee who in 2019 or 2020 returned to the U.S. instead of staying 
abroad because of the coronavirus outbreak would be able to count the days they would 
have been abroad had the coronavirus outbreak not occurred toward determining 
whether they fulfilled the bona fide residence test or the physical presence test if they 
reasonably expect that they would have fulfilled either test for the year when they 
returned had the coronavirus outbreak not occurred. If an expatriate employee fulfills 
either test in light of this exception to the general rule that only days of actual, physical 
residence or presence in a country would positively contribute toward passing the test, the 
expatriate employee would be eligible for the foreign earned income exclusion from gross 
income and also would be eligible for the foreign housing exclusion from gross income if 
their foreign housing cost amount exceeds the base housing amount. This exception to the 
general rule for these tests was established by Revenue Procedure 2020-27.  

An expatriate employee who qualifies for the foreign earned income exclusion or the 
foreign housing exclusion because of this exception would be able to apply the exclusion 
only to amounts respectively coverable by the foreign earned income exclusion or the 
foreign housing exclusion during the period when the expatriate employee was abroad. 

With regard to expatriate employees who left any part of China other than the special 
administrative regions of Hong Kong and Macau because of the coronavirus outbreak, 
they would need to have left China during the period from Dec. 1, 2019, to July 15, 2020, 
and would need to have established residency, or have been physically present, in China 
before Dec. 1, 2019, to qualify for this exception. With regard to expatriate employees 
who left any country other than China or who left Hong Kong or Macau because of the 
coronavirus outbreak, they would need to have left that location during the period from 
Feb. 1 to July 15, 2020, and would need to have established residency, or have been 
physically present, in that location before Feb. 1, 2020, to qualify for this exception. 

An expatriate employee seeking to apply this exception with regard to fulfilling either the 
bona fide residence test or the physical presence test would write “Revenue Procedure 
2020-27” across the top margin of their Form 2555, which is used for claiming the foreign 
earned income exclusion and the foreign housing exclusion. 

IRS Revenue Procedure 
2020-27 
 
IRS: About Form 2555 
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EXAMPLE of Fulfilling the 
Bona Fide Residence Test 
in Light of the Covid-19 
Exception  

An expatriate employee arrived in mainland China on Nov. 15, 2018, with the expectation 
that they would indefinitely remain there until recalled by their employer to the U.S.  

The employer and employee originally had not planned that the employee would be 
recalled to the U.S. in 2019. However, in recognition of the coronavirus outbreak, the 
employee was recalled to the U.S. on Dec. 20, 2019, after having stayed in mainland China 
for the entirety of the period since Nov. 15, 2018. The employee’s tax year is recognized as 
the calendar year from Jan. 1 to Dec. 31. Had the coronavirus outbreak not occurred, the 
employer had planned for the employee not to leave China (other than for brief or 
temporary trips permitted under the bona fide residence test) for at least a decade.  

Although an expatriate employee generally fulfills the bona fide residence test only if the 
employee resides in a country other than the U.S. for an uninterrupted period that 
includes the entirety of at least one tax year (and also typically with the employee 
needing to have arrived there to work for an indefinite or extended period with housing 
established for the employee for that period), the employee would be able to certify that 
had the coronavirus outbreak not occurred, the employee reasonably expects that they 
would have continued to reside in mainland China during all of December 2019, and 
through this would be recognized under the Revenue Procedure 2020-27 relief exception 
as having fulfilled the bona fide residence test as long as the IRS approves of this 
certification of fulfilling the test through the details the employee reports on Form 2555. If 
the IRS recognizes the expatriate employee as having fulfilled the test, the expatriate 
employee would be recognized by the IRS as a qualified individual, i.e., one who can use 
the foreign earned income exclusion or the foreign housing exclusion, with respect to 
amounts applicable to the period of the expatriate employee’s residence in mainland 
China from Jan. 1 to Dec. 20, 2019. 

IRS Revenue Procedure 
2020-27 
 
IRS: About Form 2555 
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EXAMPLE of Fulfilling the 
Physical Presence Test in 
Light of the Covid-19 
Exception  

An expatriate employee arrived in Bhutan on Jan. 1, 2020, with the expectation that they 
would remain there without leaving the country for any reason until Dec. 31, 2020.  

However, in recognition of the coronavirus outbreak, the employee was recalled to the 
U.S. on June 30, 2020, after having been physically present in Bhutan each day during the 
first six months of 2020 (182 days). As the expatriate employee was not present in Bhutan 
for the entirety of Jan. 1, as the employee arrived at 10:00 a.m. Bhutan Time on that day, 
or June 30, as the employee departed at 9:30 a.m. Bhutan Time on that day, the employee 
was present in Bhutan for 180 full days during the first six months of 2020. 

Although an expatriate employee generally fulfills the physical presence test with respect 
to a 12-month period only if the employee resides in a country other than the U.S. (or 
multiple countries other than the U.S.) for at least 330 full days during that 12-month 
period, the employee would be able to certify that had the coronavirus outbreak not 
occurred, the employee reasonably expects that they would have continued to be 
physically present in Bhutan for the entirety of June 30 and during each full day from July 
1 to Dec. 30, and through this would be recognized under the Revenue Procedure 2020-27 
relief exception as having fulfilled the physical residence test with respect to the period of 
12 months from Jan. 1 to Dec. 31, 2020, because the 180 actual full days in which the 
expatriate employee was physically present in Bhutan in the first six months of 2020, plus 
the deemed full day of June 30 and the 183 deemed full days in which the expatriate 
employee reasonably expects that they would have been in Bhutan during the second set 
of six months of 2020, together are 364 full days, more than the physical presence test 
threshold of 330 full days. The expatriate employee would be recognized by the IRS as a 
qualified individual, i.e., one who can use the foreign earned income exclusion or the 
foreign housing exclusion, with respect to amounts applicable to the expatriate 
employee’s period of physical presence in Bhutan from Jan. 1 to June 30, 2020. 

IRS Revenue Procedure 
2020-27 
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